PROPOSAL FOR ESTABLISHING NEW EMPLOYMENT RELATIONS
INTHE CAYMAN ISLANDS

Introduction

The Ministry of Education, Human Resources and Culture has been in the process of
developing an Employment Rdations policy, consstent with Vision 2008, since February 2001.
The implementation of the policy lieswith this Ministry and is expected to modernise the use of
human resources in the Cayman Idands.

It is government’ s intention to build a tri- partite system in employment relations that, secures
equdity and respect for al. The crestion of this system will require a societd “changein
attitudes’, driven by a clear understanding of government’s policy and of employers and
employees rights and respongibilities.

The new Employment Relations policy is based on law and on our internationa obligations as an
oversess territory of the United Kingdom, particularly with regard to human rights issues.

The foundation of the new Employment Relations policy is government’ s determination to avoid
awelfare state. We need legidative revison to create laws that are “ symbiotic” rather than
“dand-aone’. All the employment related legidation must work together for the greater good of

each part.

For example, the current Workers Compensation Law protects no one in our society.
According to gatistics from the Bureau of Economics and Statistics and from information
gathered by the Chamber of Commerce regarding wages and remuneration, the least paid
workersin our society make between five thousand ($5,000.00) and nine thousand
($9,000.00) dollars per year. Our Workers Compensation Law (1996 Revision) defines
“worker” for the purposes of the Law, as one who earns less than fifteen hundred dollars
($1,500.00) per year.

The Civil Service offersworkers compensation coverage to dl its employees, as do most large
international companies. Thisis not because the Law requiresit, but rather because it is good
practice.

Consider this scenario: A worker, who earns more than $1500.00 per year, iskilled or injured
to the point of total disability, heisnot of pensionable age, he does not work for the civil service
and he does not work for abig international company. There is no requirement under our
present law to compensate this man for his work-related injuries or in the case of his death, to
compensate his family, because he earns more than $1,500.00 per year.



In this hypothetical scenario, theinjured party/ies mugt file acivil suit in order to get any help
from the employer. This processis expensive and time consuming.

How do we create an employment package of legidative changesthat will prevent a Stuaion
such asthisfrom arising? The answer istha dl employment-related laws must be
interdependent and interrelated, if we are to provide protection for our workers and prevent
them from becoming dependent on the government.

The Cayman Idandsis on itsway to becoming a Non-Metropolitan Territory under the
Internationa Labour Organisation (ILO). With the exception of Turks and Caicos, al the other
Oversess Territories have adready become Non-Mets. We may be behind, but with the
incorporation of our new Employment Relations policy/package, the Country is making grest
progress toward catching up internationaly.

We undergtand that the most likely Conventions we will be required to adopt are: the Freedom
of Association Conventions Nos. 87 and 98, Aboalition of Forced Labour Conventions Nos. 29
and 105, Equa Treatment and Opportunities Conventions Nos. 100 and 111 and Employment
Policy Convention No. 122. The adoption of ILO Conventions requires regular reporting, to the
ILO through the United Kingdom, asto our progress in each of the areas of concern.

We expect that our ministeria, departmenta and legidative changes will create a new approach
to best practicesin the workplace. We intend to promote a system of co-operation and dispute
prevention. Our intent isto design afar employment policy and modern employment legidation,
the packaging together of which will bendfit al.

It isthis Government’ s intention to move away from tota dependence on the Labour Tribuna
System and move toward a system of advice, conciliation and dternative conflict resolution. Our
hope is that these new standards will minimise litigation, prevent problems before they arise and
Settle existing problems with a spirit of voluntariness and co-operation.

In the United Kingdom (UK), approximately eighty (75%) of al labour complaints are dedlt
with under the ACAS System, a system of Advice, Conciliation and Arbitration. Jersey has
recently launched such a system cdled JACS, which seemsto be working well.

During a recent Stting of the Legidative Assembly, a Private Member’s Motion cdled for a
review of the Labour Law and was unanimoudly passed. It had aready been announced in the
Throne Speech that the new government intended to review that Law.

Initidly, this process was begun by the drafting of a discussion document on the issues most
urgently in need of legidative reform. This compilation has resulted in this White Paper, which
will be circulated to the public for gpproximately three months. During this three-month period,
we will be gathering information and input from the public. Following that consultative process,
the public’sinput will be reviewed by the Ministry and the new Employment Forum and drafting



ingructions will be formulated. The find draft will be reviewed by the Employment Forum and
agreed by that body before being presented to Executive Council. After being accepted by
Executive Council the new legidation will be presented in Green Bill form to the Legiddtive
Assembly for discusson.

The government’s new poalicy regarding employment legidation includes:

Firgtly and very importantly, the Labour Law will be caled the Employment Law, becauseit is
intended to gpply to dl employees and employers. It is designed to be comprehensive and our
intent isfor it to goply to the civil service aswell asto the private sector.

The Employment Law is proposed to include the establishment of a Minimum Wage Advisory
Committee. We intend to restructure the adminigration of gratuities. In addition, the Ministry
intends to require the use of written contracts of employment and to introduce an enhanced
warning system for employees who are behaving in an obstructiond or inappropriate way,
and/or are not performing their jobs to the required standards. The Law proposes a mechanism
to balance Resignation/Retirement pay due to voluntary pension participants (those sixty or
older when the Law came into effect) with the amount of pension contribution made by
employers on thar behdf.

The Workers Compensation Law should cover everyone, including the poorest and most
underprivileged members of our working community.

The Pensons Law needs to be extended to provide disability and deeth benefits for employees
and/or ther families.

The Trade Union Law, consstent with Private member’ s Motion 6/2001, which was recently
accepted at a gtting of the Legidative Assembly, should be made compliant with internationd
standards and consigtent with the Caricom Modd, providing for Freedom of Association,
specificaly defined and providing for Collective Bargaining.

The Trade & Business Licensing Law should ensure that the proper protective measures arein
place for employees, prior to Trade & Business licenses being approved or renewed for
employers.

There are many areas of uncertainty in the labour market in the Cayman Idands today especidly
sgnce we are experiencing a softening of the local economy. In the private sector, the job market
is beginning to shrink and companies are being forced to lay-off workers. The September 11™
disasters have only exacerbated the downturn in our economy and OECD has created fears for
the financid future of Cayman.



Fear increases unrest and fudls conflict. This Government and specificaly, this Minigtry, intend
to reduce the sources of conflict and promote co-operation in the labour market and in labour
relationsin generd. It isour intent to make labour relations congructive, reasongble and fair.

Thisgod, of necessity, requires the restructuring of the present Labour Department to reflect
modern legidation and updated employment relations practices. The restructured Labour
Department will be renamed the Employment Relations Department. No longer will the primary
focus of that Department be policing and enforcement, but rather it will be assisting employees
and employersto operate in aspirit of co-operation, by focusing on preventing disputes,
through the examination of issues that are real or potentid areas of conflict.

The retraining of the employment services personnd will reflect good practice guiddines and
with these, demondtrate the high standards of internationd compliance in the development of
human resources.

The firgt phase of the training commenced prior to the opening of the Employment Services
Centre (ESC) under the auspices of the Caribbean ILO Officein Trinidad. In tandem with this,
alocd training program has been devel oped to facilitate the trangtion.

We will be working closdy with the Immigration Board and the Immigration Department in
identifying areas of mutua co-operation and opportunities for improving the placement of
Caymanians through the utilisation of computerised data: bases.

A sgnificant feature of the restructured Labour Department (Employment Relations
Department) is the separation of the Tribuna system from the compliance unit of the
Department, in accordance with internationa standards. This will secure impartidity and will
prevent even the appearance of impropriety in the Tribund process.

Although the changesin the Labour Department are Sgnificant, we are committed to maintaining
the current staff complement for at least two years. Following this period, the needs of the
Department will be reexamined and new posts may be created.

We have worked in close consultation with the Superintendent of Pensions to strengthen and
expand pension provisionsWe intend to make pension legidation more robugt, providing
greater benefits and security for employees, with minima hardship for employers. In addition,
we intend to raise the standard of care for those administering pension plans, to the leve of
“trustees,” recognising that handling and managing other people s money isinitsdf afiduciary
duty.

A new sarvice is being offered as part of the new Labour policy. The Employment Services
Centre (ESC) opened on the 23 of November 2001 with the remit of assisting employees and
employers understand best practices and resolve potentia disputes through a co-operative
gpproach, based on the mutudity of interests. To thisend, the ESC will provide templates for



contracts, employee warning forms and accident report forms. All these forms will be user
friendly and assst employersin complying with the new requirements. The focus of the new
Employment Services Centre will be on the Caymanian workforce, in terms of support, advice
on best practices, training and re-training. There will be specid emphass on assising small
businesses as they make up about 80% of local businesses.

The Ministry has dso established an Employment Forum, referred to above. Thisis atripartite
body formed to advise the Ministry and gpprove programmes offered a the Employment
Services Centre. This group will aso gpprove good practice guidelines for employers and
employees and review and approve any and al new employment legidation prior to its
presentation to Executive Council.

In keeping with the objectives of Strategy 8 of the Vison 2008 Plan, the Ministry is committed
to improving employment relations in the Cayman Idands in a transparent and accountable
manner. We will promote dia ogue among workers and employers. We will afford you the
opportunity to be heard and we will offer assstance with your organisationd problemsin any
way we can.

We will now proceed into the substantive changes in the various laws that compose the
Employment Legidation package. And, we invite your written comments and perspectives.

Substantive Changes proposed in the New Employment L aw

We have been advised that the term * casud employee’ should be re-defined, asthe definition in
the current Labour Law alows for abuses. Apparently the current meaning has been used to
avoid paying benefits to workers by claming that they are not employees of the employer. Thus
“casud employee’ has been re-defined to mean a person who is employed on an irregular basis
or intermittent bas's, not exceeding one month consecutive, and shdl not include “ seasond
employees’.

As dated above, we intend that al employees (except for casua employees, under the new
definition) shal be under written contract to their employers. Thisisin keeping with good
bus ness practices and makes the terms of employment clearer between both parties. This
mechanism done will reduce conflicts between employer and employee, due to the
misunderstanding of rights and responghilities.

The Employment Services Centre (ESC), will offer on-line and in hard copy form, contract
templates for the benefit of those employers not dready usng written contracts of employment.
These forms will be focused on smdl establishments as most large companies and the civil
service dready utilise contracts of employment. The ESC wants to make it eeser for small
businesses, not dready established in the practice of contracting with employees, to comply. A



template contract will aso be found in a Schedule to the new Employment Law for the
convenience of the public.

Our intent is to strengthen exigting links with the Immigration Board and Department o that the
Director of Employment Relaionswill be able to confirm that an employee is being hired within
the confines of the new Employment Law package, including pension provison, workers
compensation provison, hedth insurance provison, etc. The Director will be adle to confirm for
the Immigration Board or Department, whether a Caymanian/status- holder, is or is not qudified
and/or available for a particular job opening. This confirmation process was cdled for under the
current Labour Law but was not implemented, thus resulting in conflicts among Caymanians and
resdents as to postions available.

“Employees of manageria level” has been re-defined to make determination eeser.

From our discussions with stakeholders, we ve learned that this definition was amajor source of
conflict, especidly in the area of “gratuities’. Thus, we have defined “managerid leve” as
sdaried employees only, whose jobsinvolve the formulation of policy, adecison-making rolein
the management of the company and arole in effectuating company policy. Excluded are those
workers who are wage earners and are responsible for lower and mid-leve supervisory
functions, and who do not contribute to policy formulation, interpretation or decison-making, as
to the carrying out of company policy.

“Gratuity” is defined as an amount, usualy money, given voluntarily, over and above what is
charged or due, usudly in appreciation for good service. Often our service providers/busness
owners charge a“gratuity” on top of the charges for the service they provide to customers. This
does two things: it drives up the costs in Cayman, especidly to tourists and it puts an enormous
burden on business owners, to keep up with those charges/collections, divide them among their
sarvice gaff (not including managerid gaff) and do it correctly, under pendty of law.

Our laws have not been specific enough as to whom should participate in the divison of
grauities. By default and/or waiver, large companies have not been required to creste, maintain
and provide the Director with gratuity collection and divison records, athough the Labour Law
cdled for it. The result has been loss of revenue to individua service employees and loss of face
for employment relations.

Weintend that if employers continue charging or collecting gratuities, it will be imperative that
they file an acceptable plan with the Director of Employment Relaions for his gpproval.
Guidance will be provided in the legidation/regulations as to what kind of plan is acceptable.
The plan mugt include provision of the information contained in a Schedule to the new Law,
cdled “Gratuity Reporting,” and it must be sent to the Director quarterly, either on-lineor in
hard copy. The service employer will be required to keep a copy of that information for Six
years.



Wewill make it eeser for employersto comply with the Law regarding gratuities, by making it
clearer who can and must participate in any divison of those collections and by making the
format easier to follow and submit. We are, however, firm in our expectation of strict
conformance to the requirements of this Law.

It is our hope that with the eventua establishment of a minimum wage, employerswill no longer
charge a gratuity percentage, but will dlow gratuities to be given voluntarily, for good service.
We believe that in the long term thiswill reduce the costs to tourists and thus boost our
economy and secondarily will simulate “good practice’ in service employees, encouraging them
to give improved service to earn a“tip”. The employer could then contract with the service
employees to share the tips they make with other service staff, who aso provide service to
patrons/customers. The onus would then be on the employees to comply with their contracts
and the burden of reporting, dividing and the liability for falure to do so “by the law”, would be
off the employer entirely.

We have added a definition of “seasonad employee’. Seasona employees are not to be
congdered “casua employees’ but are to be consdered * part-time employees’, having the right
to full benefits of an employee, on a pro-rata basis, as part-time employees do.

The “notice’ period for probationary employees has been extended from 24 hours to two
weeks. We were advised that often, considerable time and energy are put into the training of a
probeationer and that one day’ s notice is hardly economica, especidly if an employer has put
four or five monthsinto hisher training.

Ddayed vacation pay was an issue raised, by the old Labour Department initsinput into this
new Law, as problematic. We intend that this issue should be covered in the contract of
employment. Our contention is that when vacation time is earned, vacation pay is earned and
should be paid at the time it is taken, without delay.

Another suggestion from the Labour Department was to extend the definition of “immediate
family” for the purposes of “compassionate leave’. The definition should be extended to include
grandparents and siblings as well as spouses, children and parents. Employees should
understand that “ compassionate leave’ is not mandatory and is not remunerable if not used.

We intend to remove the opting-out clause for overtime wage earners. Wage earners, by
contract should receive time and one- haf pay for hours worked over the norma workday or
workweek or compensation time-off for the number of hours worked overtime. Sdaried
employees can il contract out of overtime, asusud.

Public Holiday pay should again be contractua. Wage earners must receive double time pay for
holiday hours worked or compensation time-off a basic pay.



We have been encouraged by international standards to increase maternity/parenta
benefits/leave. We are not in favour of going as far asthe UK, by giving twenty-eight weeks
maternity leave. We are of the opinion that three months leave for women having babiesis
adequate, with two months paid in full and one unpaid. It is necessary that we dlow fathers
whose wives are giving birth to have time off as well. We have agreed to two weeks paid leave.
We bdieve thiswill encourage family bonding, assst recovering mothers and comply with
international requirements and expectations. The paternity part of parentd leave is not
mandatory and is not remunerable if not used.

Adoption leave should aso be extended to fathers in families adopting children under the age of
three years. The same amount of time off will be alowed to adoptive mothers, but with twenty
working days paid and twenty-five working days unpaid. Fathers of families adopting children
under the age of three will receive two weeks off, with one week paid and one week unpaid. In
the cases of both adoptive parents, time off is not mandatory and is not remunerable if not
taken.

A Sdect Committee has been set up in the legidature to study the issue of minimum wage and
an Advisory Committee is to be established under the new Employment Law, to study and
make recommendations to the Minigter for the establishment of aloca minimum wage. We are
encouraged by these moves and our hope is thet the result will be an acceptable minimum wage
establishment prior to the end of 2002.

The current Labour Law established that only some employees were due breaks during afull
work day. We are proposing that al employeesthat work afull work day are due, at least, two
paid 15 minute breaks during that work day. And, al employees should be given, at least, one-
hour medl bresk during a nine-hour work period. The med breek is not remunerable. Thisis
especidly important for wage earners. The issue of breaks should be addressed in the contract
of employment.

We have introduced the requirement of “pay statements’ for all employees and atemplate of a
pay statement will be added as a Schedule at the end of this new Law. These pay statements
will accompany each wage or sdary payment made to an employee. Pay Statement formats will
a0 be avallable from the ESC, ether in hard copy form or on-line for the convenience of
employers not aready using them. A copy of each pay statement is to be kept as a record by
each employer for each employee for a period of Sx years.

The same will be required for each gratuity payment made by employers to employees. These
“gratuity statements’ will accompany each gratuity payment to each service employee. A
Gratuity Statement format will be included as a Schedule at the end of the new Law and the
formats will be available through the ESC, in hard copy form and ortline, for the convenience of
employers. These, too, will be a matter of record and the employer must retain a copy for a
period of Six years.



The introduction of pay and gratuity statements will reduce conflict between employers and
employees regarding amounts due and deductions therefrom and provide an important record,
which will be admissble in evidence should conflicts arise.

Heretofore, where agricultura and construction workers were terminated, severance pay was
not payable for sx months, if those employees weren't rehired before that period expired. We
have shortened this period from six months to 90 days, except where emergent provisions

oply.

Severance Pay will remain one week pay per 12 month period of service for employees being
lad- off and not rehired within 30 days or 90 days (for construction and agriculture workers), or
workers being made redundant. No severance pay is due to be paid to an employeewho is
dismissed because of misconduct pursuant to Section 52 (1) or to employees who have
received warning/warnings about their ingppropriate behaviour in the workplace or lack of
satisfactory performance. If the behaviour has not changed or the performance has not
improved adequately in the six-month period of employment following the warning/s, pursuant
to Section 52 (3) and 53 (2), the employer can dismiss the employee and not be responsible for
severance pay.

Although the severance pay level is expected to stay the same, the Ministry does intend to
recommend alegidative change imposing a pendty for dismissas found to be unfair.

Severance pay under the current Labour Law is payable at “the latest basic wage’. Again, the
Labour Department have informed us that the phrase, “latest basic wage,” has been used to
reduce the time/hours or remuneration of workers who were to be made redundant, causing
their latest basic wage to be alesser amount then was typica during the period of their
employment. Therefore we have added a clause to Section 41 (1) stating that “provided that
where an employee’ s basic wage was higher within the twelve month period just prior to the
termination of his employment, then severance pay for that employee shall be based on that
higher wage, unless good cause is shown. Good cause includes but is not limited to corporate
downgzing/restructuring.

Part VI of the current Labour Law dedls with Resignation/Retirement Allowances and was
added to give a benefit to older workers who did not quaify under the Pensons Law of 1998.
Some employers dlowed their employees who were not entitled to pensions under that Law, to
voluntarily participate in their pension plans.

Those employers voluntarily contributed to the pension plans of employees not actualy entitled
under the Pensons Law. The new Employment Law dlows employersto offset their
contributions to those pension plans againgt any amount of retirement/resignation pay, due to
those employees, who are leaving their employment.



Employee swapping, which has been apractice in locad indudtries, has effectualy |eft workers
without a primary employer, responsible for their hedlth insurance, workers: compensation
benefits and/or pension contributions. One employer should be the primary employer of an
employee by contract and that party should be responsible for the provision of al pay and
benefits to the employee. If an employer agrees to swap employees with a secondary employer,
that secondary employer should contract with the primary employer for the employee's
sarvices. The secondary employer should pay an amount certain, to the primary employer to
cover the employee s pay and whatever benefits costs there are to the primary employer for
that employee' s services. Then the primary employer should pay the employee, as dways, and
continue to provide his’her benefits, as dways.

Under the current Labour Law, the Department of Labour primarily deds with unfair dismissal
and severance pay issues. Likewise, the Tribunas have jurisdiction over these two issues only.
Under the new Employment Law, the Employment Relations Department will ded with any
labour-related issue or complaint. Thisincludes issues related to the provison of Workers
Compensation to injured employees, pension contribution complaints (along with the
Superintendent of Pendgons), remuneration issues, contracting reguirements, warnings notices
and any other complaint/problem related to employment relations. This new Department will
truly be afull services Labour Relations Department.

The Complaints processwill go asfallows: A complaint will be filed with the Director of
Employment Relations. He will immediatdly direct it to ateam within the Department who will
be obligated to conciliate the issue. If the attempts at conciliation fall, the issue can be directed
for binding Arbitration, if the parties agree to that method of dispute resolution. Arbitration
services will beintroduced a alater time, possibly later this year or early next year. If the
parties do not agree to conciliate, or arbitrate and accept the time delay and costs involved, they
can proceed directly to the Tribunals. A cost will be levied by the Tribuna on any party
refusing/faling to attempt the resolution of a conflict by ether in-house (employer’s)
dispute/grievance procedures and/or good faith efforts to conciliate. There are avenues of

gppedl to the Employment Appeals Tribuna and to the Grand Court on a point of Law only.

Theteam of conciliators will be trained to internationa standards, as will the Arbitrator, who will
be an independent person, unassociated with the Department.

The Director and the Department will be unassociated with the Tribuna process, to prevent bias

or the appearance thereof. The Department will only provide secretaria support for the
Tribunds

Workers Compensation L aw
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According to loca compensation gatistics, the current Workers: Compensation Law does not
provide coverage for any employees, as the definition of the term, “worker,” for the purposes of
the Law, is one who earns less than $1500.00 per year.

In order to make Workers Compensation protection available to al employeesin the Cayman
Idands, it is hecessary to change the definition of “worker” asfollows:

“Worker” means any person who has entered into a contract for employment with an employer,
whether by way of manud labour or otherwise and whether the remuneration is by wages or
sday or by work done.” The civil service and most large companies dready offer workers
compensation benefits/protection to their employees.

This does not mean that businesses/employers will be required to purchase workers
compensation insurance policies for their employees, dthough employers of larger groups of
employees will probably find this option easier and chegper. Our intent isto protect employees
and the families of employees who might be injured on the job. The reasons for thisimperative
are multifaceted. The number one reason that dl jurisdictions are being compelled internationaly
to incorporate this protection is that employers, who are required to provide workers
compensation for their employees, tend to make their workplaces safer. It actually costs
employersless to improve the safety conditions of their businesses than it does to pay for the
injuries and possible death of employees injured, as aresult of employment.

Employers become dricter on their employees, requiring compliance with safety mechanisms
and persona protection rules set forth in the businesses. They require employeeswho drive a
vehicle on their behdf to comply with safety standards on the roads and to follow speed limits
and keep their vehiclesin better running condition. Employers aso look to reducing their costs
in the provison of insurance, where gpplicable, by including and improving safety standards,
suited for the particular business, that are Sate-of- the-art.

Employers are not responsible to pay compensation benefits for employees who cause their
own accidents in the workplace by wilful or serious misconduct or who recklesdy ignore safety
rules and mechanisms put in place to protect them.

For ingtance, if aworker isinjured on the job while he is under the influence of any intoxicating
or controlled substance, the employer is not respongble for these benefits. If aworker wilfully
removes safety protection mechanisms from machinery or wilfully failsto use safety equipment
put in place and provided for his’her protection, the employer is not liable for these benefits.
Most other jurisdiction have removed these exceptions and provide workers' compensation
benefits on a“no fault” bass.

Those jurisdictions have found that a*“no fault” bass reduces the number of law suits, court
time, attorney fees and attendant costs of litigation, to establish fault. There is merit to these
arguments and eventualy, thisis probably the way to go with workers compensation. Asfor
now, with the concept being newly introduced into the workforce, the Ministry believes thet the
employee should be made to carry some of the respongbility for hisher own safety.

1



The workers not included under this new Workers Compensation Law, are those of a*“casud
nature’ as per the new definition in the Employment Law and “out-workers’ or those to whom
articles or materias are given to be repaired, cleaned, atered, washed or finished. Also not
included are those who are family members of the employer and/or living in hishome.
Subcontractors and contractors, who are not employees of the employer, but are hired to carry
out work independent of the employer, are not covered by workers compensation benefits,
and personsin the military service of the Crown are not required to be covered.

This means that domestic employees and gardeners who were not covered under the current
law must now be covered. Domestics who are employed by agencies will be covered by the
agency, but domestics that are hired by private individuas in private residences must be
covered. Under the current Law, if adomestic used amotor vehicle as apart of hisher
employment, he/she was to be covered, if making less than $1500.00 per year.

Under the current Law, agricultural workers could only be covered if they worked on a holding
of twenty-five acres or more or if they drove amotor vehicle as a part of their employment
(again, only if they earned less than $1500.00 per year). Agricultural workers on any size
holding and whether or not they drive amotor vehicle are covered under the new Law.

Compensation where “death” results to the employee as a result of the injury/ies, whether the
worker leaves dependants, wholly or partidly dependent, on higher income, is 48 months
wages or sdary. Under the current Law, this amount is 36 months wages or $1500.00,
whichever is less,

Compensation for “ permanent total incapacity” for employeesinjured on the job, under the new
Law is 48 months wages. Under the current Law, this amount is 48 months wages or

$2000.00, whichever isless and for minors, it is ninety-sx months wages or $2000.00,
whichever isless

Under the current Laws, discrimination is alowed in the remuneration paid to minors. Age
discrimination protection, is one of the basc Human Rights under the European Union (EU)
Declaration. The ILO Conventions cdl for protection of the rights of minors in the workplace.
Thus, under this government’ s employment package, minors and adults are to be treated

equdly.

The compensation for “permanent partid incapacity” due to work injuries, isto bethe
percentage of compensation payable in the case of “permanent total incapacity,” proportionate
to the loss of earning capacity permanently caused by that injury, as determined by one or more
qudified physicians, usng sandardized charts, for that purpose.

This brings us to the Schedule of Injuries contained in the current Workers Compensation Law.
Based on conversations with physicians at the George Town Hospitd, who are active in making



determinations of percentage disabilities, we learned that to include as a Schedule to the Law,
andl-indusvelig of disabilities, isimpossble. The guiddines that physicians follow in making
determinations of disability percentages are sandardized. The materid is massive and having
had the opportunity to review it, we too, are of the opinion that it would be impossible to
include those sandards in the Law. Rather than include some of the percentage values as a
Schedule to the Law, asthe current Law does, we have concluded that the determinations of
percentage vaues of disabilities should be l€ft to physcians qudified to make those judgments.
These are medica issues, not legd issues and we believe it is best not to try to legidate issues
that are outsde the scope of our knowledge. Henceforth, a quaified physician or physicianswill
make the determination of percentages of disability in work injury cases, based on standardized
charts, designed and updated periodicdly, for that purpose.

The amount of remuneration payable to an employee whose work-related injury leads to
“temporary incgpacity,” will remain, asin the current Law, one-haf monthly wages or sdary for
the period of the employee' s temporary incapacity. We bdieve the employer a any time should
be able to request that the employee submit to further examination by aphysician, to confirm
that the temporary incapacity is continuing and/or to reassess the prognoss.

Under the current Law, an adult isto be paid one-hdf his monthly wages and aminor isonly
permitted one-third of his monthly wages, in the event of temporary incapacity. As before, any
kind of distinction based on age should be removed from the Law. Thus, whether an employee
isof mgority or isaminor, he/she will be dlowed one-hdf hisher monthly wages/sdary during
the period of higher temporary incapacity due to an injury on the job, provided that, the
percentage of injury and incapacity is determined by one or more qudified physicians using
standardized charts, designed for that purpose.

The current Law provides that workers compensation benefits paid by employers on behdf of
their injured employees, should be paid into the Court for disbursement. This provison isrardly
used because the companies providing workers compensation benefits to their employees pay
them directly, as the insurance company pays the employers.

For the employerswho find it easier to carry workers' compensation policies through an
insurance company, the use of the Court for this purpose may be inconvenient. Employers, in
thisinstance, may find it easier to direct the benefitsimmediately to the employees, asthe
insurance company reimburses them.

The provison for compensation benefits to be paid into the Court should remain for the
convenience particularly of those who do not choose to purchase workers: compensation
policies.

Certainly, on the death of an employee, due to awork-relaed injury, the benefits should be
paid into Court for the digtribution to hisher heirs/dependants.
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The current Law provides for the reimbursement of the person paying the funeral expenses of an
employee, who iskilled on the job, to be paid from the workers' compensation benefits payable
on hig’her behdf, up to $24.00.

We spent some time talking with funera home directors on the Idand and learned that a“no
frills” funerd, with only basic provisons, like hearse and driver, grave-digging machine, grave
excavation, basic body preparation, including emba ming, costs on average $3,700.00.

We do not wish to place a dollar amount reimbursable to one who has paid for the employee’s
funera, but choose to leave that decision to the Court. It will take into consideration, the needs
of the dependants, the actud receipts for the expenses and any other consderations it deems
reasonable and equitable.

Section 6 of the current Law has caused a great dedl of problemsin interpretation, for those
actualy paying workers compensation benefits to injured employees. Workers Compensation
policies require the companies providing benefits to their employees, to determine the amount of
the injured employee' s monthly wages, for the purposes of the half-monthly paymentsto
employee s sustaining temporarily incapacitating work-related injuries. This section is
cumbersome. We have attempted to make it easier to determine monthly wages/sdary, as
falows: If an employee has worked one year, then one-twefth of higher yearly amount, equas
one month’sincome. If he/she has worked less than a year, then the average monthly amount
he/she has earned since being employed in that job should be utilised. If an employee has not
completed amonth of service with the employer, when he/she is injured, then the monthly
amount made by another employee in the same or smilar position as the injured employee,
should be the amount used. We believe that the amplicity of thiswill assst those required to do
the calculations.

In Section 19.(1) of the current Law if an employer has been persondly negligent or has wilfully
acted in such a manner that an employeeisinjured as aresult of that act of the employer, the
worker/employee can sue the employer civilly or he can claim workers' compensation benefits.
The employer can not be held liable for both workers: compensation benefits and damages
under the law.

We believe the employee should have the right to pursue a negigent employer civilly and daim
workers compensation benefits. If the employer isfound ligble civilly and ordered to pay
damages to the injured employee, he (the employer) should be able to offset those damages
payable against the amount of workers' compensation benefits he has paid.

Section 23 of the current Law disallows any workers compensation being paid to an injured
employee (or to an employee sfamily, if he/sheiskilled on the job) if that employee or family
member has received any pension benefit or ex-gratia payment for the injuries sustained.
Workers compensation should be offset by such other benefits, where it is appropriate, but not
denied smply because other benefits have been recelved or are receivable.
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Section 37(1) of the current Law specifies that a worker who becomes incapacitated due to any
disease, prescribed by regulation as being a disease due to the nature of his employment, will be
entitled to compensation. The regulations to the Law do not specify or prescribe any disease as
being due to the nature of employment. This supports the Ministry’ s position that medica
decisons need to be made by qualified physicians and not lawyers. Thus, if aquaified
physician, usng standardized charts and guiddines and taking into account causes and
incidences of a disease, determines that the disease is due to the nature of the employment or
due to acondition in/of the employment, and not common to dl persons, then that disease will
be compensible under the new Law.

Substantive Changes to the National Pensions L aw and Regulations

The definition of “Penson Plan” has been changed as follows: *includes a defined benefit
pension plan or a defined contribution pension plan congtituted and administered to provide
pension benefits and ancillary benefits for employees but does not include an employee s profit
sharing plan or a deferred profit sharing plan; a plan under which dl pension benefits are
provided by contributions made by members who are not sdf-employed; afund or plan
supplementary to aregistered pension plan; or any other prescribed type of plan.

A definition has been added as to “reevant benefit”, this means any benefit provided under a
pension plan, which is gpproved by the Office of the Superintendent of Pensions, to include any
pension benefits and ancillary benefits.

“Year's Maximum Pensionable Earnings’ will be changed to mean earnings totaling in any year,
seventy-two thousand dollars or such other amount as may be prescribed.

This Minigtry is committed to requiring the highest sandards of those setting up, managing,
adminigering or investing pension moniesfunds.

Asareault, the standard of care has been raised to that of trustee (a fiduciary-duty for handling
other people’'s money). Thus Section 4 (1) will be changed asfollows. “...every employer in the
Idands shdl provide apension plan set up under trust or make contribution to a pension plan set
up under trust, for every person employed by him in the Idands which shal, a the employer’s
discretion, be elther a defined benefit pension plan or a defined contribution pension plan.” The
method of gppointment of trustees will be specified in the trust document and agreed with the
Superintendent of Pensions.

In order to alow the Civil Service Penson Plan to come under the Nationd Penson’'sLaw, if
desired, and depending on whether or not it is recommended that the civil service come under
the new Employment Law, the following subparagraph has been added to Section 4: “Provided
that any pension plan condtituted by law, other than this Law, is exempted from the trust
provison required in paragraph (1) and shdl be governed and administered by that law.”
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The following changes have been recommended for Section 8, regarding who can adminigter a
pension plan: (a) anemployer may be an adminigtrator only if goproved by the Board of
Trustees; and (e) aboard, agency or other person made responsible by this Law or any other
law or any trust agreement, subject to the approva of the Superintendent of Pensions.

Section 11 provides the circumstances under which the Superintendent shdl not register a
pension plan. The only addition to the usua reasons for non-regigration is*“if the plan does not
provide for the accrua of penson benefits and rdevant benefits in agradud and uniform
manner.”

Section 12 (9) has been changed because in the current Law, an amendment which purported
to convert a defined benefit plan to a defined contribution plan was only void, if not done with
the written consent of the employer. It should be the employees whose agreement is obtained
to change the form of a pension plan, not the employer’s. Thus this paragraph has been changed
to, “an amendment which purports to convert a defined benefit pension plan to a defined
contribution penson plan, or visaversa, shdl be void and of no effect unless made with the
written consent of the employees and the Superintendent of Pensions.”

Section 16 (2)(c) dlowsfor athree-year review of adefined benefit plan and afive -year
review of adefined contribution plan, with an actuary, to review the financid operation of the
plan. This has been changed to provide for athree year review of both kinds of pension plans,
with an actuary, or from time to time, as the Superintendent determines, throughout the
continuation of the plan.

Section 17 dedls with the standard of care an administrator must exercise. It has been changed
such that an administrator shall exercise the care, diligence and skill in the adminigtration of the
plan and in the investment of the funds, that a trustee would be required to exercise in deding
with the property of another.

Section 20 has been changed requiring adminigtrators to provide information about the
provisons of the plan and the rights and obligations under it, to persons required to become
members of it, from 90 days to 60 days.

Section 25 dedls with membership in pension plans. The current Law excludes domestic
employees doing housework in private residences. Both this Ministry and the Government as a
whole are strong in their commitment to bring Cayman in line with international sandards
regarding human rights and in the long term, to prevent awefare sate. Thus, it is the opinion of
this Minigtry that we should include in the security of old age, those who work in the least paid
jobsin the Country. The poorest sectors must not be excluded. Laws should be designed to
protect those who are most in need of protection.
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A new Section 32 has been proposed for addition to the Law, to describe more clearly defined
contribution benefits. This section reads, “A member of a defined contribution penson plan that
is continued and/or established after 1 June 1998, shdl be entitled at his norma retirement date
to (a) an annua pension that is equd to the vaue of the accumulated contribution with interest
made to the pension fund by or in respect of the member or former member; (b) provided that
any amount due under (a) above, shdl be exclusive of any part of the accumulated contributions
that have been allocated to purchase ancillary or additiond benefits, in accordance with this
Law.”

As mentioned previoudy in both Employment Law changes and in Worker’s Compensation
Law changes, provision needs to be made for workers who may be injured or killed on the job.
Workers compensation benefits are only a part of awhole package designed to provide
protection to injured or infirmed workers or those killed as a result of their employment, and /or
their families. An important part of thiswhole, isthe provison of ancillary benefits, on top of
pension benefits, per .

Ancillary benefits include disability and degth benefits for those who need them.

The Civil Service Penson Plan dready cdls for a contribution on the parts of both employer
and employee of 6%. We believe that the additiona contribution of 1% from the employer and
the employee, totaling 6% from each, will provide these very necessary ancillary benefits, on
top of penson benefits.

ILO Conventions require socia security protection for everyone. We do not have a socid
security system in place in Cayman. The Penson Plan, inclusive of ancillary benefits, and
including al workers, is as close as we can come to providing asystem of socid security for
workers. All people need protection in old age and in cases of infirmity or degth, before old

age.

As dated earlier, “reevant benefits’ as related to pensions means pension benefits and ancillary
benefits. A new Section 46 reads, “All relevant benefits shal be adjusted for inflation as
prescribed.”

Part VII of the Law concerns Contributions. Thisiswhere sgnificant changesin the Nationd
Pensions Law take place. Members of a defined contribution plan should contribute 5% of their
earnings for pengon benefits and 1% of their earnings for ancillary benefits. Employers cannot
contribute less, to ether the members pension benefits or to their ancillary benefits. It should be
noted that dl contributions form part of the accumulated contributions that make up the
employees accounts.

For members of a defined benefit pension plan, members shall not be required to contribute
more than the amount stipulated in the actuarid report, up to amaximum of 5% of their earnings
for pengion benefits and 1% of their earnings for ancillary benefits, in any one year, and the
employer shal contribute an amount equd to the amount contributed by each member.
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Sdf-employed persons must contribute to a pension plan or an individud retirement account for
pension benefits, every year during their employment, 109% of their earnings, up to the year’s
maximum pengonable earnings and 2% of their earnings for ancillary benefits, each year.

A new Section 53 has been recommended, reading - “Every person engaged in sdecting an
investment to be made with the assets of a penson fund shdl ensure that the investment is
selected in accordance with a statement of principles adopted by the trustees and pursuant to
the criteriaset out in this Law and prescribed Regulations.”

A new paragraph (d) has been suggested to Section 54, regarding “Locking In”. “Contributions
to the pension plan to provide pension benefits shal be deemed to include contributions to
provide ancillary benefits, except where such contribution has aready been dlocated to
purchase ancillary benefits as required by this Law.”

Section 58 has been proposed for change, such that the pension benefit of a person under a
pension plan, aprescribed individua retirement account or alife annuity purchased under a
pension plan, shal not be commuted or surrendered during a person’s life, and a transaction that
purports to commute or surrender such a pension, benefit or prescribed individud retirement
account, isvoid and of no effect. The current Law makes reference to “a prescribed retirement
savings arrangement,” rather than an individua retirement account.

Section 91(3) has been changed to read, “No summary proceedings under this Law shal be
commenced later than 5 years after the date when the subject matter of the proceedings
occurred or is aleged to have occurred or is formally brought to the attention of the
Superintendent of Pensions.” This provides some extra protection from the running of Statute of
Limitations, by the addition of the last clause.

Section 94, makes the Confidentid Relationships (Preservation) Law prevail over thisLaw. This
should be changed by adding the following clause: “... except that the Confidentia Relationships
Law shdl have no gpplication to the seeking, developing or divulging of confidentid informeation
by the Superintendent of Pensions, when a matter is under investigation by that Office, to the
extent reasonably necessary to protect the interests of the members of apension plan.” Itis
important that these legidative requirements be enforceable and any limitations to their
enforceability should be carefully welghed and a determination made as to whether the
protection of the new employment legidation outweighs the protection of privacy in employment
issues.

Substantive Changes to National Pensions General Regulations
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In these Regulations, “earnings’, described in Section 3 of the Law, shal mean al payments and
emoluments, payable by an employer and received by an employee in consderation of
employment, in monetary form. Earnings shdl include wages, sdary, dlowances, leave pay, pay
in lieu of notice and other income including variable irregular rewards or compensation.

Earnings shdl not include severance payments made on termination or any payments made in
recognition of long service. Any hedth insurance premiums paid by an employer are not a part
of earnings.

Varidble irregular rewards or compensation include any part of earnings not paid on afixed
basis asawage or sdary or additiond to abasic wage or sdary. They include dlowances,
dividends, interest, profit related pay, regular bonuses, performance related bonuses, fees, tips
and gratuities.

Tips and gratuities are excluded if they are not in monetary form or are not paid or payable by
the employer (directly or indirectly) to an employee. (If an employee earns atip or gratuity for
the provison of good service to a patron, and that gratuity is not charged by the employer, but
isvoluntarily given by the patron or customer, then it is not income in the form of earningsto the
employee. If itis charged by the employer and thus divided among the service employees or if
it is collected by the employer and divided among the service employees, then it isincomein the
form of earnings for the employee))

Non-contractud gratuitous bonus payments are not included if they totd less than 20% of the
regular earnings received in aplan year. If they are greater than 20% of the regular earningsin a
plan year, then the total amount recaeived is included.

For sdlf-employed persons, partners, directors, officers and employees who receive incomein
condderation of employment or from investment in atrade or business, “earnings’ shdl include
gross earnings and receipts from the relevant trades, professons or businesses for which they
are engaged in any relevant pay period. Earnings where appropriate shal include income and
payments in monetary form whether such payments take the form of sdlary, commisson,
alowances, fees, bonuses (except as provided above) or payments of expenses or dividends
from shares.

For the purposes of assessing earnings, the relevant pay period shdl not exceed twelve months
and shdl correspond to the period for which aregular contribution is to be made to apension
plan. Earnings shdl not include amounts paid or payable as reimbursement of bona fide business
and trading expenses.

Earnings may be estimated for any relevant pay period provided that such estimate is not less

than an amount equd to the “earnings’ for the pay period of equd length faling immediatdy
prior to the relevant pay period.
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The current regulations leave “year’ s maximum pensionable earnings’ at Sixty-thousand dollars.
In order to bring this amount up to date, the following changes have been recommended: “The
prescribed maximum amount for the purpose of the definition of “year’s maximum pensonable
earnings’in section 3 of the Law is seventy-two thousand dollars, increasing each year on the
30" of June, by an amount that represents the increase in the cost of living, calculated by
internationaly accepted formulae respecting inflation increases as announced each year by the
Superintendent of Pensons.”

A new subparagraph is proposed for addition to regulation 6, in keeping with the Minigtry’s
intent to make al the dements of new employment legidation interrdlated and interdependent.
This section ded s with the gpplication for registration of a penson plan. The additiond
subparagraph cals for the application to be accompanied by a copy of the contract of
employment that applies to each employee/member of the pension plan and if the contract isin
“gpecimen” form, meaning the same contract format appliesto al employees of aparticular
employer, then it must be certified that the wording used is the same, in the contract issued to
each member.

Section 23 of these regulations specifies the contents of any statement provided by the
adminigtrator of a plan to the spouse, beneficiary or lega representative of amember or former
member who has died, to whom the pension benefits of that member or former member are
payable. Subparagraph (b) has been amended to state, “the amount and method of payment of
any relevant benefit”; and subparagraph (d), to Sate, “where gpplicable, the basisfor any
increases to a penson payment.” In (b), “relevant benefit” replaces the words * penson benfit”.

Section 30 of the Generd Regulations deals with a graduated scale of contributions. For the
purposes of Section 48 (8) of the Law, after June 2002, there is no provision for reduced
contributions. Asthislegidative package will most likely not become effective until & least June
2002, this entire section has been diminated.

Substantive Changes to Pension Fund | nvestment Regulations

The mogt sgnificant change in this st of regulaionsis the requirement of a gatement of
principles for the investment of penson funds and the establishment of a set of standards with
which those who are responsible for the investment of pension funds must comply. These
recommendations follow:

“Trustees, adminigtrators and their agents respons ble in accordance with the Law for the
investment of pension funds shdl, at dl times -

-act in the best interest of the members and beneficiaries and shal exercise in rdation to
al matters affecting the pension fund, the same degree of care and diligence as a trustee would



exercise in dealing with the property of another and to use the skill a trustee possesses, by
reason of profession, business or caling.

-avoid actions or decisons that take account of remote or imperceptible benefits for
members or other beneficiaries.

- follow an investment strategy which they are conscious will not be to the financiad
detriment of members or beneficiaries having no investment choice.

-set up and follow a policy framework or strategy for making investment decisions that
baances risk and return in the best interests of the members and beneficiaries, avoids the need
to make specific investment decisons and maintains the ability to exercise discretion in setting
future investment policies”

“The adminigtrator shdl establish awritten statement of principles governing investment
decisons. The statement will be written to enable those involved with the investment decisons
to comply with the law and regulations and shdl include their policy in rdation to diversification
and suitahility, the kind of investment to be held, the bal ance between different kinds of
investments, risks, the expected return and reliability of investments.”

“The adminigtrator must obtain and congder written advice from a qudified investment adviser
and shdl consult with the employer or employers before preparing the written statement of
investment policies”

“The adminigtrator must adopt strategic objectives relaing to the alocation and digtribution of
assts held by the pension fund.”

Section 11 of these regulations requires the adminigtrator to submit dong with the financid
statement each year, aregister of members of the pension plan. Additions to the contents of that
register are; confirmation that each member has been issued a contract of employment, in
keeping with the new Employment Law and a copy of the relevant contract of employment that
gppliesto each member or group of members and if that contract isin gpecimen form, it must be
certified that the wording is that used in the contract issued to each member.

ThisMinigry believes that cross-referencing the interrelated laws making up the employment
legidation package will provide checks and baances, securing equd treatment of all, and
protecting the rights of workers and employers. It is of the opinion that the Employment
Reations Department, (formerly called the Labour Department) should be respongible for al
aspects of employment (Iabour), whether it be employment law issues per se, workers
compensation issues, penson issues, trade union issues, trade & business licensing issues or
issues otherwise related to employers and employees.

It should be remembered that Trust Law guidesin matters concerning Trusts. The current Trust

Law indicates that the Trust Indrument itself can provide for the proper handling dormant
accounts, an issue of concern that has been raised by Administrators/Trustees. Reference to the
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Courts for confirmation of the particular rights of Trusteesis aways the best option and the
process for referrds is dearly ddineated in Trust Law.

Subgtantive Changesto Actuarial and Fund M anagement Regulations

Section 7 of these regulations dedls with the information to be supplied with the gpplication for
registration of a defined contribution plan. The application must include areport in aform
gpproved by the Superintendent. One change to the contents of this report is the requirement of
confirmation by the Superintendent that the asset mix is appropriate to the plan membership, on
the assumption that pension income is, or will be, the principa income of the members or former
members of the plan on retirement.

Section 8 provides for any lifetime benefits to be increased by 2% annudly. It should be
changed to reflect the introduction of the rlevant benefits concept. Thus, this section should
date, “All rlevant benefits payable as a pengon for the lifetime of amember shdl be increased
by the greater of 2% annudly or in line with an index acceptable to the Superintendent.” And,
“commuted vaues, transfer payments, payments made to purchase annuities and any other
payments shal be actuaridly adjusted so that the value of such payment is equd to the vaue of
the relevant benefits with annua increases”

Changes Recommended by Caricom
Trade Union Law

Based on the recommendations of Caricom, the current Trade Union Law, in the Cayman
Idands needs to be updated, by the addition of definitions and of severd sections.

Internationa standards cal for a section clearly laying out the meaning of “Freedom of
Association.” Included in this part should be employee and employer basic rights, freedom of
association protection for employees, freedom to join or not to join, membership, federations
and remedies.

A new definition of trade union needsto be incorporated into this Law. The current Trade
Union Law does not differentiate between employees unions and employers’ organisations.
Although the format is the same organisationd structure, the purposes and membership are
entirdy different. The meaning should not be combined into one definition.

It is aso recommended that sections on * Recognition of Bargaining Rights’ and “Callective
Agreements’ be added.



We are ds0 encouraged to clearly define what should be included in aunion’s or organisation’s
conditution.

Many of the elements of our current law can be updated and incorporated, such that the re-
write does not have to be as extendve as some of the other laws in the employment legidation
package.

For the benefit of understanding the necessity of these changes, our recommended additions to

the Trade Union Law are based on the ILO Conventions on Freedom of Association, No. 87
and on the Right to Organise and Bargain Collectively, No. 98.

Definitional Changes

Our current law contains very few definitions. The only definitions provided are for “registered”,
“Regigrar”, “trade dispute’, “trade union” and “workmen”.

The additiond definitions needed are as follows:

“bargaining agent” thisisatrade union that acts on behaf of employees;

“bargaining unit” a group of employees on whose behaf callective bargaining may take place;
“collective agreement” thisis awritten agreement between an employer and atrade union
concerning terms and conditions of employment or other matters of mutua interest;
“dependent contractor” is one who performs work for another for compensation such that
he/sheisin reation to that person, in aposition of economic dependence and under an
obligation to that person, more closay resembling the relationship of employee than that of
independent contractor.

“employers organisation or association” is a combination established by employers, the
principa purposes of which are the representation and promotion of employers’ interests and
the regulation of relations between employers and employees,

“Miniger” means the Minister who is responsgible for Human Resources,

“trade union” any combination of persons, temporary or permanent, the principa purposes of
which are the representation and promotion of workers' interests and the regulation of relations
between employees and employers. It includes afederation of trade unions, but not an
organisation or association that is dominated or influenced by an employer or an employers
organisation.

It is recommended that this law and regulations should make provison for rights of association
of policemen, firemen and prison guards and forces.

Freedom of Association




As indicated above this section must include some basics that we dl understand, but that need
to be stated:

Every employee has the right to take part in the formation of any trade union or federation; to be
or not to be amember of any trade union to take part in lawful union activities; to hold office in
any union or federation; to take part in eectionsin unions, to be elected as a representative of a
union; to act in his dected capacity; and exercise any right conferred by this Law and assst
anyone else in the exercise of such rights.

Every employer hastheright to take part in the formation of any employers  organisation or
asociation; to be a member of any such organisation and take part inits lawful activities; to hold
office in an organisation; to be free from obligation to employ members of atrade union; and to
exercise any rights conferred under this Law and assst othersin the exercise of them.

Trade unions are to be protected from employer interference. No one hastheright to actina
way designed to put atrade union under the dominion of an employer/ employers organisation
or by any means, financid or otherwise, to place a union under the control of
employerslemployers  organisations.

No one can force, coerce or compd, by threat or intimidation, anyone else to join or not to join,
or support or not support, atrade union or an employers organisation.

The condtitution of any trade union or employers organisation must Sate the criteriafor joining
the union/organisation, any person digible under that condtitution has the right to membership, if
they pay the required dues and comply with the rues of the union/organisation. “No trade union
or employers organisation shdl discriminate in its condtitution or by its actions againgt anyone
on the grounds of race, sex, religion, ethnic origin, nationa extraction, colour, indigenous
population, socid origin, political opinion, disability, age, pregnancy, maritd status or family
respongbilities” (Caricom’s discriminatory grounds)

Remedies

Any infringement of these rights of association are punishable as an offence. Where a complaint
islodged thet an employee/gpplicant is dismissed or denied employment based on freedom of
association issues, the burden shifts to the employer to prove that the dismissal/denid had no
connection to the employee s/gpplicant’ s trade union membership or activities. If the Court finds
that the complaint iswell founded, it can order the reinstatement of an employee or payment of
compensation or any other remedy that it finds reasonable.

Conslitution
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The condtitution of every trade union and/or employers’ organisation must indude the following
information:

The name of the trade union or employers' organisation; The objects of the union or
organisation; qudifications for membership; provisonsfor the offices of presdent or
chairperson, secretary or genera secretary and treasurer; provision for periodic eectionsto
offices and temporary replacementsif an office-holder becomes disqudified or incapacitated,
provision for general meetings open to al members each year or two years, provision that any
member or delegate can propose aresolution at generd meetings, Satement of fees payable and
the maximum period of arrears permitted before a member loses “good standing” status; the
grounds on which an officer can be suspended or expelled from office or membership;
procedure for suspension/expulsion from office or membership (including provision that
member/officer must be fully informed in writing of the alegations and have areasonable
opportunity to meet them and shall have the right of appedl); provision for keeping full and
accurate records by treasurer, for an annua audit of al accounts by an auditor who isnot a
member of that union or organisation, and for the availability of audited annua statementsto al
members, provison for banking and investment of dl funds, provison for paying out of the funds
including signatory authority; conditions under which amember may become entitled to any
financid benefit offered by the organisation; provison for amending the congtitution; duration of
the financid year; provision for ingpection of the register or other books by the members,
provisons for amagamation with other unions or organisations; and the manner of disolving the
trade union or employers organistion.

Three copies of the congtitution signed by the president/chairman and the secretary must be sent
to the Registrar of Trade Unions with the application for registration of the union or employers
organisation.

A registered trade union or employers’ organisation is deemed a body corporate and can
contract, hold property and sue and be sued.

Bargaining Rights

A Tripartite Body must be established to be responsible for recognition and certification of trade
unions and employers organisations.

Trade unions can make application to this body, to be certified as the exclusive bargaining agent
for abargaining unit, if the mgority of employees of an employer are members in good standing
of thet union.

The application must be written and must include a description of the proposed bargaining unit
and evidence of the fact that the mgority of employeesin the bargaining unit want the union to
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be their bargaining agent. A copy of this must be served on the employer. The Tripartite Body
must make the determination within Sx months after submisson.

The Tripartite Body must determine the appropriateness of the bargaining unit, having regard to
the interest among the employees in the bargaining unit, the nature and scope of duties of the
employees in the unit, the views of the employer as to the gppropriateness and the employer’s
collective bargaining history.

The employer after recelving notice of the gpplication will ether indicate his agreement to
recognise the union as the bargaining agent for that bargaining unit or indicate that he doubts the
union’s entitlement to be so recognised. He must do this in writing to the Tripartite Body dong
with hisreasons. Then there are various procedures to be use in certifying, if the employer
agrees, and rules applicable if more than one trade union applies for certification for a particular
bargaining unit. Those rules are procedura in nature and do not need to be specified here.

Where a union has been certified as the recognised bargaining agent for the bargaining unit, the
employer must recognise the union and bargain with them.

Where a union has been certified as the exclusve bargaining agent, it shal be the duty of that
union to provide full and proper representation of the interests of dl its members, whether they
arefully paid up or not.

Thisisavery generd outline of the certifying of bargaining agents. It is not exhaudtive.

Collective Agreements

A Collective Agreement must be in writing and signed by the parties. It isacontract. It must
contain the date on which it will become effective and contain procedures for settlements of
rights and disputes. It is recommended that these be referred for conciliation, mediation or
arbitration resolution. It must contain provisons for settlement of dl differences whether arisng
out of interpretation, application or adminidration. It must be lodged with the Minister of Human
Resources (Labour).

A Collective Agreement is binding (unless stated otherwise) on the employer and the trade
union that have entered into it and every employee who is amember of the trade union (or that
bargaining unit). The terms of the Coallective Agreement are deemed to be incorporated into the
employment contract of each employee who isamember of that union or bargaining unit. These
agreements can be enforced in law.

Substantive Changesto the Trade & Business Licensing L aw
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Section 6 of the “99 Revison provides for a Board conssting of a Chairman, Deputy and seven
members and the Chief Immigration Officer.

ThisMinigtry believes that in order to enforce our employment legidation package, certain
checks and baances must be put in place. One way to ensure complianceis to prevent the
renewd of the licenses of those entities not in compliance with the Laws.

Furthermore, we propose making the Director of Employment Relations a member of the Trade
& Business Licensang Board. He would be responsible for reviewing al gpplications for renewd
(and new gpplications, as wel) for compliance with the legidative package requirements, such
as contractud obligations, pension provison, workers compensation provision, etc.

As discussed, contract information will be shared by the Departments of Immigration and
Employment Reaions. By the dectronic exchange of thisinformation, it will be easier to keep
track of compliance. It will also assist the Director of Employment Relations in targeting those
who need assistance in complying with the legidation.

Thefocuswill initidly be on asssting those entities not in compliance. We understand that it will
take time to incorporate the new internationa standards into “the usua course of business’ for
many companies here in Cayman. Our emphasis will be on helping to ease the trangtion and
providing assstance to those companies trying to comply.

We have established a smal business advisory section of the ESC. It will offer specid services

to smaler businesses, helping them understand and comply with best business practices and
international standards.

Substantive Changes to the Confidential Relationships (Preservation) L aw

The Confidentid Relationships (Preservation) Law has gpplication to al confidentid informeation
regarding business of a professond nature.

Theterm, “professond nature’ is dightly mideading here; it does not ded only with peoplein
the professions. It deds with the divulgence of confidentid information about businesses per se.
It isin this context that we see a need for change.

Section 3(2) relates to the conditions under which seeking, divulging or obtaining confidentia
information is acceptable. This section lists a series of acceptable Stuationsin which thiskind of
information can and should be reveaded. Inspectors, congtables and the Financid Secretary are
among those to whom information can be reveded in varying circumstances.

We propose that confidentia information relating to the operation of abusiness, should be
reported to the Director of Employment Relaions only when abusinessis dleged to be
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operating outside the bounds of the employment legidation package (Employment Law,
Pengions Law or Workers Compensation Law, etc.). In the case of pension abuses, we
believe that information should be provided to the Superintendent of Pensions. The powers that
these individuas would have, would be investigative only, and could only be shared by essentia
governmental bodies. The established right to this kind of knowledge and information would
assi in the implementation of the new legidative requirements and provide a means of
protecting those needing the protection of these Laws.

Again, this Minigtry fully understands that the process of incorporation and implementation of
these changes will take time and patience. The new legidative package will not come into force
until middle to late 2002. The three-month period for public review of this document will
provide some time for businesses, employers and employeesto look a what the internationd
expectations are and to begin the process of incorporating them into their business plans.

It is essentid for the public to understand that the Employment Rdations Department will be a
comprehengve employment services unit. It is committed to assisting businesses, employers and
employees in every way possible to make the trangtion easier and the trangition period
reasonable.

The public are requested to make their suggestions and comments to the Ministry of Education,

Human Resources and Culture, 4" Floor Government Administration Bilding, George Town,
Grand Cayman, by submission in writing, or on line at doss.solomon@gov.ky.
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