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Introduction

The Young Lawyers' Group
 in the Cayman Islands took on the task of working through the Rules of Evidence and Procedure in the Rome Statute in an effort to compare and contrast them with those in the Cayman Islands' jurisdiction. The plan was to consider to what extent, in their practical application as well as in principle, the Rules of Evidence and Procedure, differed from Cayman domestic law and procedure. Each member of the Group then reviewed one or two chapters of the Rules of Evidence and Procedure read in conjunction with the Rome Statute.

The Group is aware that the Rome statute criminalises certain conduct that have no place at present in our Criminal Procedure Code. Additionally, the International Criminal Court is meant to be complementary to national criminal jurisdictions and that the Court's jurisdiction will only arise when a State Party fails to exercise its criminal jurisdiction. This might occur where the State is unwilling or unable to genuinely carryout the investigation or prosecution. The following paper will identify and consider areas where there are differences which might need legislative changes in order that the Cayman Islands may be in a position to carry out a prosecution under the Rome Statute once it is incorporated into local law.

An overview of the sources of Law in the Cayman Islands is first undertaken.

Sources of local law

Local criminal evidence rules are derived largely from the Evidence Law (1995 Revision) and the common law. Many of the local statutory provisions find their origin in English legislation, much of which has since been repealed or amended by subsequent legislation in England and Wales.

As in other areas of Cayman Law, the Courts of the Cayman Islands may follow English case precedents where these are applicable and there is no local case on point. (see Chile Holding v Contador Enterprises 17 LB 48(1999) CILR 194 CA) 

The following principles have been stated in local caselaw:

-
Unanimous English CA decisions are ‘great persuasive authority’

  
R v Miller (Michael) (1998) CILR 161, 164 (CA)

-
Privy Council opinions arising from cases in other jurisdictions 


are ‘strong persuasive authority’ 


Smith v Commr. of Police (1980-83) CILR 126, 177 CICA

· Privy Council opinions arising from cases in other Commonwealth jurisdictions 

· are of 'strong persuasive authority' where similarly worded statutes have been

· interpreted.

· De Lasalsa v. de Lasalsa [1979] 2 All ER 1146 PC.

· House of Lords opinions arising from legislative provisions common to both 

· jurisdictions, has the same practical effect as if it were binding locally.


de Lasalsa v de Lasalsa [1979] 2 All ER 1146 PC

- 
House of Lords decisions on principles of the common law


are of 'great persuasive authority' locally because of the common membership 


of the jurists. However this does not apply where circumstances locally make 


it inappropriate to develop a field of common law in a manner similar to England. 

   
de Lasalsa v de Lasalsa [1979] 2 All ER 1146 PC

In this way, much of Cayman common law has developed along the lines of the UK common law.  Recently, legislative changes and proposed changes in the UK have halted this trend and this has resulted in an increased differentiation between evidential principles applied in the Cayman Islands and those applied, under new statutory regimes, in the UK. 

Chapter 2: Composition and Administration of the Court

Composition

There are a number of differences between the composition and administration of the International Criminal Court and the Cayman Islands Court.

Judges

In the International Criminal Court potential judges are nominated by their respective member states and they are subsequently elected by the member states. After they are appointed as judges there is an election held by the judges in which a president and vice-president are appointed and the judges are then assigned to their respective divisions.
 In the Cayman Islands the judges are appointed by the Governor and by Royal Instructions after consultation with the Secretary of State. The Governor appoints a Chief Justice who takes precedence and seniority over the other judges.
 The Chief Justice has responsibility for and management of all matters arising in judicature.

Prosecutor
Under the International Criminal Court the office of the Prosecutor is filled by means of an election by the member states.
 In the Cayman Islands the Attorney-General is the comparable figure as he is responsible for all prosecutions brought on behalf of the Crown
. He also serves as the principal legal adviser to the government. The Attorney General is appointed by the Governor acting in his discretion.
 

Registrar
The Registrar of the International Criminal Court is appointed by means of an election by the judges.
 The Registrar and the Prosecutor have the power to appoint staff as required for their respective offices.
 In the Cayman Islands it is the Clerk of the Court who is the comparable figure to the Registrar and it is the Governor, after consultation with the Chief Justice, who appoints the Clerk of the Court and other officers of the Court.

The duties of the Registrar of the International Criminal Court are far more extensive than that of the Clerk of the Court in the Cayman Islands. Whereas the duties of the Clerk of the Court are primarily limited to the day to day operation of the Court and record keeping. The Registrar’s duties go beyond this.

Many similar duties to those described below are undertaken by the Courts' Administration in the Cayman Islands, for example, the administration of legal aid, assistance given to mothers in custody and care and maintenance cases. However, these duties are not as extensive those assigned to the Registrar as they relate to the Victims and Witnesses Unit (the Unit) described below.

The Unit provides quite extensive assistance to victims and witnesses which includes: notifying them of ongoing proceedings, assisting them in obtaining legal advice, providing them with adequate protective and security measures and formulating plans for their protection, assisting them in obtaining medical, psychological, and other appropriate assistance, making available suitable training to the Court for issues relating to trauma, sexual violence, security, and confidentiality; and much more. The unit is comprised of a wide range of experts and has the capacity to provide advice to the Court and the Prosecutor. Registrar’s duties also extend to providing assistance to defence counsel, assisting persons in obtaining legal counsel and in obtaining legal assistance. 

Administration

A marked difference between the International Criminal Court and the Cayman Islands is the existence of a Code of Professional Conduct.
 There presently is no such code in place in the Cayman Islands and accordingly the bar does not have the ability to self regulate as is common in most common law jurisdictions. In the Cayman Islands attorneys are subject to review by the judges who have the power to suspend any attorney from practicing upon reasonable cause being shown.
 The general practice if a complaint is made with respect to an attorney is that the matter will be reviewed by the Chief Justice and he will then determine if an investigation and/or disciplinary action is necessary. There has been discussion about a Code of Conduct being put into place so this may be changing shortly. There is already in existence draft legislation and a draft code of conduct.

The International Criminal Court Rules also provide for procedures by which disciplinary action may be taken against the Judge, Prosecutor or Deputy Prosecutor. The procedures are accompanied by definitions of serious misconduct and misconduct of a less serious nature.
 The procedures for disciplinary action in the Cayman Islands are not as detailed as those for the International Criminal Court and the procedures differ greatly depending on the particular position the individual holds. Where there is a complaint with respect to a Judge it is the Governor who is responsible for overseeing disciplinary action. The investigation of complaints is initiated by the Chief Justice who receives them. The Governor if he considers it necessary may appoint a tribunal to investigate if the judge should be removed from office and may suspend the Judge while the investigation is ongoing. Where the tribunal has referred the question of the removal to the Judicial Committee and the Judicial Committee of the Privy Council has advised her Majesty that the judge should be removed, the Governor may remove the judge from office.

Where there is a complaint with respect to the Attorney General the Governor may in his discretion (or at the request of the Chief Justice) direct a tribunal to investigate. While the investigation is under way the Governor may suspend the Attorney General. Where the tribunal advises the Governor that the Attorney General should be removed the Governor may do so.
 

In comparing the International Criminal Court Rules to the procedures in place in the Cayman Islands the major difference lies not so much in how disciplinary matters are dealt with but rather the way in which disciplinary matters are defined. Under the International Criminal Court Rules there are definitions of serious misconduct and serious breaches of duty along with definitions for misconduct of a less serious nature.
 

In the Cayman Islands, so far as judges are concerned the expressions "misbehaviour" or "inability" are well established and recognised. They appear in all written constitutions of the Commonwealth which entrench provisions for the independence and security of tenure of judges. They have been the subject of many judicial pronouncements as to their meaning. The categories of meaning are not closed. Tribunals of inquiry always comprise senior judges from other jurisdictions in the case of small jurisdictions or in the  case of any UK, senior or retired judges. In the relatively few cases when it has been necessary to remove judges, the Tribunals have had no difficulty recognising the circumstances which justify removal on grounds of misbehaviour or inability.

In short, while the principles are not codified they are well developed at common law which governs the basis for the interpretation of the Constitutional provisions.

The same is true of the discipline and governance of lawyers. In the absence of a Code of Conduct the Chief Justices have followed the standards of the English and Jamaican Bars (reflecting historical links) " Conduct unbecoming an Attorney" is widely defined at common law and the categories are not closed. Several less serious complaints have been dealt with administratively by the Chief Justice. There are a number of reported cases dealing with more serious matters of discipline.

Overview

In examining the composition and administration of the International Criminal Court two possible areas for improvement in the Cayman Islands come to light. 

The first area of improvement could be the creation of a Witnesses and Victims Unit. This unit provides an extremely important tool to the Court as it allows it to protect its own process by insuring that those who would provide evidence and the victims are protected. In addition to ensuring that evidence is preserved and protected, the Court also has a whole new method of assisting victims in that it can now assist in providing counseling, security and various other types of assistance. Further, the Court has at its immediate disposal a wide range of experts upon whom it can rely for guidance and training.

It is submitted that this unit is worthy of serious study in the Cayman Islands. Presently Cayman relies upon a multitude of different agencies and organizations in order to accomplish the tasks of the International Criminal Court’s Witness and Victims Unit.
 The difficulties with having a number of groups is that there is much greater likelihood of miscommunications and persons falling though the cracks. Further even with the relatively low instance of violent crime there are still a number of serious crimes in which assistance should be provided. Further, in such a small place, there must be a high potential for witnesses to be deterred from giving evidence as they are likely to be fearful of repercussions. This becomes even more apparent as the instances of gang related crimes begin to climb.

The second area for possible improvement in the Cayman Islands could be the formal disciplinary structure that is in place in the International Criminal Court. The International Criminal Court Rules by expressly stating the duties of its officers and their obligations to the Court provides considerable strength to the Court as a whole as it ensures that the officers of the Court know their respective duties. Further, it provides easily accessible guidelines by which an outside observer can understand the obligations of the Officers of the Court. It is especially important for there to be in place rules by which Attorneys, Judges, and Officers of the Court may govern themselves and be held accountable. Where there is uncertainty there is inconsistency, which may lead to injustice. Accordingly, the Cayman Islands should look to the International Criminal Court’s carefully organized structure, not necessarily to copy it, but rather to use it as a roadmap upon which its own structure can be based. No doubt the provision of a Code of Conduct will be a giant step towards this and this is well on the way to implementation. 

It is to be noted however, that comparisons between the ICC and the Cayman Court can be awkward for many reasons not least the fact that it is a supranational organisation not governed by the Constitution or Laws of any single state. That is the reality of the Cayman Island Judicature- first the Constitution then the various laws and rules which set out the jurisdiction, power and duties of judges and other officers of the Court.

Noone who is properly informed or who would seek to understand can truly say there is uncertainty about such matters.
Chapter 3 : Jurisdiction and Admissibility

Chapter three deals with jurisdictional issues of the Court. The Court has jurisdiction over the most serious crimes of concern to the international community as a whole
. Any state which becomes a Party to the Statute accepts the jurisdiction of the Court with respect to the crimes referred to in Article 5.

The ICC may exercise its jurisdiction in three circumstances as follows:


Where a crime appears to have been committed and is referred to by the State 

Party to the Prosecutor;


Where a crime(s) is referred to the Prosecutor by the Security Council; or


Where the Prosecutor has initiated an investigation of his own accord.

Like any criminal investigation, it is up to the Prosecutor to analyse the seriousness of the information and to decide whether there is a reasonable basis upon which to proceed
.

Of most interest in this chapter is the manner in which a Prosecutor can gather evidence and admit it at trial contrary to hearsay provisions.

The Initiation of an Investigation
All investigations are on the basis of a referral to a Prosecutor in writing.  The Prosecutor does not initiate an investigation at his own behest.

Rule 46 allows the Prosecutor to protect the confidentiality of  information submitted to the Court under Article 15(1) and (2).  It is submitted that there are sound public policy reasons as to why this should be the case, however it is suggested later in this paper that whereas there are sound public policy reasons for the confidentiality of information during the investigation, the ICC may go too far towards protecting the source of information at trial leading to an unfairness against the defendant.

Rule 47(1) is of interest to the extent that the modern procedures of Rule 112 are adopted.  It is submitted that the recording or video-taping of interviews is of crucial importance to ensure the fairness and accuracy of an interview.  It is a practice commonly adopted in most European countries and North America.  Cayman lags behind and interviews are still recorded by hand even where a lawyer is not present.  The opportunity for injustice and evidence tampering need hardly be discussed especially where an illiterate defendant is interviewed without legal representation.  

Of real interest, however, is Rule 47(2) which allows for the taking of evidence by the Prosecutor where he considers that it might not be possible for that testimony to be taken subsequently.

It is submitted that it is common in investigations to take evidence which may have to be admitted as hearsay evidence.  Under the s.23 Evidence Law (1995 Revision) evidence can be admissible in the absence of the defendant for a number of reasons. It provides:

"23.   (1) In criminal proceedings where direct oral evidence of a fact would be admissible, a statement contained in a document tending to establish that fact shall, on production of the document, be admissible as evidence of that fact if -

(a) the document is, or forms part of, a record relating to any trade or business 

and compiled, in the course of that trade or business, from information supplied (whether directly or indirectly) by persons who have, or may reasonably be supposed to have, personal knowledge of the matters dealt with in the information they supply; and

(b) the person who supplied the information recorded in the statement in question is dead, or beyond the seas, or unfit by reason of his bodily or mental condition to attend as a witness, or cannot with reasonable diligence be identified or found, or cannot reasonably be expected (having regard to the time which has elapsed since he supplied the information and to all the circumstances) to have any recollection of the matter dealt with in the information he supplied
.

(2)For the purpose of deciding whether or not a statement is admissible as evidence by virtue of this section, the court may draw any reasonable inference from the form or content of the document in which the statement is contained, and may, in deciding whether or not a person is fit to attend as a witness, act on a certificate purporting to be a certificate of a qualified medical practitioner.

(3) In estimating the weight, if any, to be attached to a statement admissible as evidence by virtue of this section regard shall be had to all the circumstances from which any inference can reasonably be drawn as to the accuracy or otherwise of the statement, and, in particular, to the question whether or not the person who supplied the information recorded in the statement did so contemporaneously with the occurrence or existence of the facts stated, and to the question whether or not that person or any person concerned with making or keeping the record containing the statement, had any incentive to conceal or misrepresent the facts".

The ICC appears to have no such provision.  The admissibility of the statement is governed under Article 69(4), namely that the Court may rule on the admissibility of evidence.  However, the Court's discretion is widened under Article 69(2) which states:

"The testimony of a witness at trial shall be given in person except to the extent 

provided by the measures set forth in Article 68 or in the rules of evidence.  The 

Court may also permit the giving of viva voce oral or recorded testimony of a 

witness by means of video or audio technology as well as the introduction of 

documents or written transcripts....These measures shall not be prejudicial or 

inconsistent with the rights of the accused."

It is submitted that such a test provides two separate tests as to when hearsay evidence can be admitted, firstly when Article 68 or the Rules of Evidence allow it or more widely the Court may allow hearsay evidence should it rule that the rights of the accused will not be prejudiced.

It is submitted therefore, that there are no particular restraints on the Court as to the circumstances in which hearsay evidence can be introduced as there are in Cayman and indeed in the UK.  On the face of it this would appear to put the defendant at a disadvantage. However, unlike in Cayman, safeguards have been put in place which go some way to ensuring that the defendant's rights are protected when the evidence is being gathered.  This is something of a departure from s.23 Evidence Law (1995 Revision), other than in relation to paragraph (a) which deals with records kept in the ordinary course of business.

Article 56 and rule 47 allow the Court to have some control over the manner in which the evidence is taken.  Article 56(1)(b) allows the Court, on application by the Prosecutor, to protect the rights of the defence.  The Court may then take such steps as necessary including those set out at Article 56(2).  

It is curious that the Pre-Trial Chamber can only protect the rights of the defence on application by the Prosecutor, however it may be that the evidence is not going to be submitted as part of the prosecution case.  The evidence may be merely investigatory and as such the Prosecutor may find his task hampered by a duty imposed on the Pre-Trial Chamber to protect the rights of the defence.  One can imagine a police officer interviewing an old and infirm client to find out information relating to a murder would not welcome the interference of the Court protecting a potential defendant’s rights should he not mean to call the witness in evidence.

To what extent judicial involvement and the protection of the rights of the defence assist the defendant will vary on a case to case basis.  The weight given to hearsay evidence will obviously be greater if the rights of the defendant have been protected.  In practice, evidence admitted under s.23 Evidence Law will have less weight and will be easier to dispute where no safeguards can be shown by the prosecution to have been put in place.  It may be that a seasoned defence advocate would rather discredit untested evidence than be saddled with evidence which has been gathered with the rights of the defendant in mind but not in the manner the advocate would have approached it. 
Chapter 4 : Provisions relating to various stages of the Proceedings

Section 1. Evidence
This part of the report will look in detail at the rules of Evidence contained in RPE rules 63 - 103 in conjunction with Articles 64- 69 of the Rome Statute of the International Criminal Court and will compare these provisions to their domestic Cayman counterparts, where applicable. The following topics will be discussed:

(a)
Discretionary power to exclude evidence

Article 64 (9) (a) and Article 69 especially (4) and (7)

(b)
Burden and standard of proof (including reverse onus provisions)

Article 66 and Article 67

(c )
Right of silence and adverse inferences

Article 67 (g)

Article 55(2)

(d)
Privilege

Article 69(4)

(e) Witnesses


Protection of victims/witnesses and their role in proceedings 

Article 68

(a)
Courts power to rule on the admissibility and relevance of evidence.  

Discretionary exclusion of evidence

(RPE Rule 63, Article 64 (9) (a) and Article 69 especially (4) and (7))

Rule 63 sets out the jurisdiction of the ICC to make rulings, under Article 64 of the Rome Statute, on the relevance and admissibility of evidence on the grounds set out in Article 69 of the Rome Statute.

Namely: Article 69(4) 

The court may rule on the relevance or admissibility of any evidence taking into account, inter alia, the probative value of the evidence and any prejudice that such evidence may cause to a fair trial or to a fair evaluation of the testimony of a witness, in accordance with the Rules of Procedure & Evidence.

Article 69(7) 

Evidence obtained by means or violation of this Statute or internationally recognised human rights shall not be admissible if 

(a)
The violation casts substantial doubt on the reliability of the evidence or

(b)
The admission of the evidence would be antithetical to and would seriously damage the integrity of the proceedings

Article 69(8) goes on to expressly provide that the Court shall not rule on the application of the State’s national law when deciding on the relevance or admissibility collected by a State.

Cayman Law in relation to discretionary exclusion of evidence

The Cayman position is similar to the RPE, in that the courts of the Cayman Islands have inherent power to rule on matters of relevance and admissibility of evidence.  Even where evidence is relevant and strictly admissible as a matter of law, the Courts of the Cayman Islands have a statutory discretionary power under s28 Evidence Law to exclude evidence where “it would operate unfairly against the accused.”

Circumstances where it would operate unfairly against the accused are numerous and would include evidence that has been obtained improperly or oppressively such that the defendant has been prejudiced in preparation for and conduct of his trial.

There are many examples of this at common law (The common law has for a long time recognised the inherent discretion of a court to exclude evidence where its prejudicial effect outweighs its probative value. It is noteworthy that the wording of Article 69 (4) is similar to the common law test relating to the prejudicial effect and probative value of the evidence.)

As under Article 69(4) above, the method by which evidence has been obtained will always form part of the consideration of the domestic court when exercising its exclusionary powers.  However, Article 69 makes exclusion mandatory in the circumstances outlined in the article (...shall not be admissible..).  There are no such mandatory directions in domestic law, the matter is always discretionary, both at common law and in statute.  The Judges’ Rules operate in the Cayman Islands to govern certain aspects of police investigation. (Rules formulated by judges of the English High Court in the form of a code which formed the pre-cursor to the current English Police & Criminal Evidence Act 1984). As currently applied in the Cayman Islands, the Judges Rules, in addition to dealing with cautions, lay down certain requirements as to the interrogation of suspects and the taking of statements.

The Rules are guidelines and are not law as such. The legal status of the judges' rules,  was described by Lawrence J in giving judgement of the Court of Criminal Appeal in Voisin (1918) 13 Cr App R 89 @ 96
"In 1912, the judges at the request of the Home Secretary, drew up some rules as guides for police officers.  These rules have not the force of law, they are administrative directions the observance of which the police authorities should enforce on their subordinates as tending to the fair administration of justice. It is important that they should do so, for statements obtained from prisoners contrary to the spirit of these rules may be rejected as evidence by the judge presiding at trial."
Indeed, the introductory statement to the rules says 'Non-conformity with the Rules may render answers and statements liable to be excluded from evidence in subsequent criminal proceedings"  This highlights the discretionary nature of the power to exclude evidence obtained in breach of the rules. There is on-going debate in the Cayman Islands in connection with the codification of the rights of the accused during police investigation with some strong support for the guidelines to be placed in a statutory footing similar to the English PACE provisions.

It is noteworthy that, whilst the ICC is specifically charged with the task of considering violations of internationally recognised Human Rights, when determining the admissibility of evidence in accordance with Article 69, there are no such statutory directions to domestic judges. In the Cayman Islands at present, human rights arguments are increasing being taken and judgments increasingly refer to international human rights principles due, in no small part, to the Judges own professional commitment to ensure compatibility with international human rights considerations.  It is likely that this task will be placed on a more formal footing with the introduction of a Bill of Rights under the current constitutional reforms for the Cayman Islands.

Rule 64 - procedure for evidential rulings at the ICC

The procedure set down in Rule 64 for ruling upon evidentiary matters equates to a certain extent the local position.  Under the RPE issues of admissibility of evidence must be raised when the evidence is submitted to the chamber, alternatively, when the issue becomes known, where it was not known at the time of submission of the evidence.

In the Cayman Islands, evidentiary matters are raised either at the outset of the trial, on a voir dire, or alternatively, immediately prior to the introduction of the evidence, depending upon the practicability of making the ruling. 

Notice of a challenge to admissibility in the Cayman Islands is given, where possible, on the Pleas and Directions Form which is completed and filed at the, pre-trial, Pleas and Directions Hearing (PDH). This gives the parties in a case the requisite notice to deal with the evidentiary matters prior to the trial, where it is convenient to do so.  For example, the Voir Dire may require the calling of certain oral evidence and it is therefore expedient for the relevant witnesses to be warned for attendance at the outset of the trial.

Save for the above, there is, no formal requirement for a written notification of the evidential challenge as anticipated in Rule 64(2)  (albeit not mandatory in the RPE).

(b)
Burden and standard of proof (including reverse onus provisions)

Article 66 and Article 67

Article 66 expressly safeguards the presumption of innocence by the placing the burden of proof on the Prosecution, who according to Article 66(3) must prove the guilt of the accused beyond reasonable doubt.  This is also the general principle observed in the Cayman Islands.

Divergence comes, however, with the issue of reverse onus provisions.  The Rome Statute Article 67(1) (h) (I) specifically provides that the accused is not to have imposed on him any reversal of the burden of proof or any onus of rebuttal.  This is a most interesting provision in the light of the trend in the United Kingdom and, to some extent in the Cayman Islands, to expressly, or by statutory implication, impose a legal burden on the defendant to prove or disprove certain component parts of certain offences/defences.  These tend generally to be mens rea requirements such as “knowledge” for drugs offences or “reasonable excuse or authority ” defences for doing or possessing something forbidden under the law without reasonable excuse or authority.

In the global context, at a time of growth in international crime, such as money laundering, drug trafficking and terrorism, the temptation is to increase the use of reverse onus provisions in the fight against crime.  This is certainly true in the United Kingdom where these provisions have come under increased scrutiny for compatibility with the Human Rights Act 1998.  In the Cayman Islands, many of the reverse onus provisions in domestic law have been imported from the United Kingdom statutes which have formed the precedent for Cayman legislation eg; Misuse of Drugs Law and, topically, confiscation legislation such as the Proceeds of Criminal Conduct Law.

(c)
Right of silence and adverse inferences


Article 67 (g)

Article 55(2)

Article 67(g) specifically enacts that an accused before the ICC has a right of silence and cannot be compelled to testify or to confess. More significantly the article specifically prohibits the court from drawing adverse inferences of guilt from the accused’s silence.

In the Cayman Islands an accused is not compellable to give evidence and this position is clearly expressed in s18 Evidence Law. However, the right of silence is a controversial local topic in the Cayman Islands at present and the approach of the ICC is therefore interesting in this regard. The United Kingdom Government has, in the past nine years, enacted legislation specifically to permit adverse inferences from silence in certain prescribed situations. This appears to fly in the face of the ICC provisions.

The Cayman Islands has not followed the UK in this regard and the debate still continues in relation to the issue of adverse inferences. Local statutory provisions, falling short of the UK position, are found in the Evidence Law. In relation to a defendant’s failure to testify, the jury should be directed in accordance with s18(c) of the Evidence Law, which states:

 “The failure of any person charged with an offence, or the spouse of such a person, to give evidence shall not be made the subject of any comment by the prosecution but the Court or jury may draw any reasonable inference from such a failure”

It is clear that the Judge may comment on the defendant's failure to give evidence but he can only draw a reasonable inference and comment on that to the jury. Consequently this may play a part in the determination of guilt or innocence. Section 18(3) is in permissive terms and accordingly the judge has a discretion as to whether and in what terms he should advise the jury for or against drawing inferences.

In a recent case, the Court expanded upon the meaning of adverse inferences in a reported direction  to the jury. This direction illustrates the position in Cayman Law and is quoted below:


" D did not give evidence at trial. Again that is his right. He is entitled to remain 

silent and require the prosecution to prove its case. You must not assume he is 

guilty just because he has not given evidence. Because the failure to give evidence 

on its own cannot prove guilt. However, you may ……..take into account his 

failure to give evidence when deciding on your verdict, that is a matter for you.

"               If you think that in all the circumstances it is right to do so, you are 

entitled when deciding whether the defendant is guilty of the offences charged to 

draw such inferences from his failure to give evidence as you think proper."

After having told the jury that the defence felt that the defendant did not have to give evidence because the Crown had not proved its case, he went on to say that:

"If on the other hand [that] doesn't in your judgement provide an adequate explanation for his absence from the witness box, then you may, if you think it right hold  his failure to give evidence against him.

Given the specific wording of Article 67, where silence cannot be a consideration in the determination of guilt or innocence, it appears that any approach which may elevate the defendant's silence to feature in the determination of guilt is not possible under the RPE and the Statute of Rome.

(d)
Privilege

 
Article 69(4) Rule 73
Rule 73 expressly protects the legal professional privilege of the defendant and is consistent with the common law approach in the Cayman Islands.  Legal Professional Privilege will only be waived where the defendant expressly or impliedly waives the privilege.

The major area of divergence between the RPE and Cayman law is in relation to privileged communications relating to other relationships, in particular of interest is the issue of whether privilege attaches to communications between priest and penitent.  In the Cayman Islands, in a recent ruling the Grand Court held that the Law of the Cayman Islands did not recognise priest-penitent privilege.  

The RPE, expressly lays down criteria which the court must take into account when deciding whether a communication is privileged, namely; that the communications occurred within the course of a confidential relationship producing a reasonable expectation of privacy and non-disclosure; that confidentiality is essential to the nature and type of relationship between the person and the confidant and; that recognition of the privilege would further the objectives of the statute and the rules.  Rule 73(3) states that the court, when considering the above, shall give particular regard to recognising as privileged those communications made in the context of a professional relationship.  Rule 73(3) goes on to specifically identify one such relationship as that between a person and a member of a religious clergy and states:

"The Court shall recognise as privileged those communications made in the

context of a sacred confession where it is an integral part of the practice of that 

religion."

Therefore if there were any doubt that a priest-penitent relationship would fall within the criteria set out in Rule 73(2), it is roundly confirmed in Rule 73(3).

In the light of this, it appears that the Cayman Islands law as expressed in the recent local case law
 is not on all fours with the RPE of the ICC. 

Section II - Disclosure

Disclosure
The law of disclosure in the Cayman Islands is enshrined in the old common law rules of the United Kingdom.  As with many of the fundamentals of the Criminal Justice system in the Cayman Islands no move has been made by the Legislature to keep in step with the new statutory powers in the United Kingdom and elsewhere. In the United Kingdom legislation such as the Police and Criminal Evidence Act 1984 (PACE) and the Criminal Procedure and Investigations Act 1997 (CPIA) have attempted to clearly define in statute the duties on the Prosecution both in terms of the investigation and the trial process.  Such legislation was a reflection of the concern felt by a raft of high profile miscarriages of justice centering on a failure by the Prosecution to disclose relevant information to the defence.  It was commonly agreed that the old common law rules were both inadequate and vague.  Despite initial problems it is submitted that legislation such as PACE and the CPIA have worked to ensure that standards of investigation and disclosure are better regulated and put into better practice.

The ICC have made similar efforts to codify the duties of disclosure, thereby ensuring that the Prosecutor and to a lesser extent the defence have clearly defined duties which must be discharged pre trial.  The rules on disclosure in the ICC have many similarities to the UK legislation and broadly correspond to the old common law rules adopted in Cayman.  However to some extent the rules of disclosure in Cayman are perhaps more liberal than aspects of those adopted by the ICC.

The Rules
Properly applied, the ICC rules put an onerous burden of disclosure on the Prosecution which works against the background of Article 67 and the guarantees contained within.  The broad terms of Article 67(2) show the clear and unambiguous approach the ICC take to disclosure.  

“The Prosecutor shall, as soon as practicable, disclose to the defence evidence in 

the Prosecutor’s possession or  control which he believes shows or tends to show 

the innocence of the accused, or to mitigate the guilt of the accused or which may 

affect the credibility of the Prosecution evidence.  In the case of doubt as to the 

application of this paragraph, the Court shall decide.”

This broad approach to disclosure is reflected in Rule 77 which puts a duty on the prosecution to allow the defence to inspect the Prosecution evidence.  In the Cayman Islands the test for disclosure is one made by the Prosecution based on the materiality of the documents.  The test of materiality was set out in R v Keane 99 C App R 1.  The test to be applied is
:
“That matter can be seen on a sensible appraisal by the prosecution:

(1) To be relevant or possibly relevant to an issue in the case

(2) To raise or possibly raise a new issue whose existence is not apparent from the 

evidence the prosecution proposes to use

(3) To hold out a real as opposed to fanciful prospect of providing a lead on the 

evidence which goes to 1 or 3”

Evidence which should be regarded as material and therefore disclosed is set out in numerous cases for example R v Brown The Times June 20 1994 CA where it was found that inconsistent statements, rewards and previous convictions were relevant; R v Preston and others [1994] 2 AC 130 HL, where it was decided that disclosable matter may also be inadmissible material; R v Saunders and others Unreported, September 1990 CCC Transcript no T881630 all oral statements preparatory material and drafts of witness statements are material. 

The ICC test for disclosure is simplified and states merely that the Prosecutor shall:.

“Permit the defence to inspect any books, documents, photographs or other tangible 

objects in the possession or control of the prosecutor which are material to the 

preparation of the defence.”  

It is submitted that in conjunction with Article 67 (2) this is a wider and more open test than that of the Cayman Islands and will need to be reviewed in light of decided cases.  Of note is the fact that it does not legislate for who makes the decision as to whether the evidence is material to the preparation of the defence.  If one compares this to the test of materiality in common law where it is the sensible appraisal of the prosecutor one can see a potential lacuna allowing the defence access to all but the confidential material. 

It is submitted that in the absence of clear legislative intent the test of materiality may rest with the defence.  It is certainly a test which the defence is best placed to discharge.  After all, it is not for the Prosecution to know what the defence is.   In effect, therefore, it is submitted that the Prosecution will have little control over requests by the defence for inspection.

Part of the difficulty is that the defence will not know what is relevant, of course, not knowing what material exists. Hence the importance of the duty resting on the Prosecution. 

The Chamber will be faced with the same considerations should the matter come before them to be resolved.  If counsel for the defence gives an undertaking that the material sought for disclosure is relevant then there is little the Chamber will be able to do other than accede to its request.  

Rule 76 is unremarkable other than in r76(1): 

“the Prosecution shall provide the defence with copies of any prior statements made 

by the witnesses”.  

Of course, one would expect disclosure of all statements made which the Crown intend to rely on.  However, given the wording of this rule would one be entitled to require the disclosure of all draft statements made and the corrections made to them?  Certainly in Cayman
 the disclosure of draft witness statements can at times be required R v Saunders and others unreported September 1990 CCC Transcript no T881630. However this disclosure can only take place should the prosecution feel that the matter is material.  It could be argued here that the Prosecution have no discretion and so all statements be they complete or otherwise should be disclosed to the defence.

Rule 81 excludes the disclosure of reports memoranda or other internal documents prepared by a party (subject, of course to Article 67), however this does not cover the draft of statements.  It would be important until such a challenge has been satisfied, that all statements and drafts of statements should be kept

Rule 78 is a departure from Cayman procedure.  In Cayman the defence are under no obligation to disclose to the Prosecution evidence used for the purpose of the trial with the exception of expert statement and alibis.  However, the ICC place no time limit upon such disclosure and it is submitted that the defence are under no obligation to submit the evidence for inspection up until trial.  It may be, therefore, that disclosure can be made at a very late stage.  It is submitted that such reciprocal disclosure is a departure from the basic common law concept of the defendant’s right to silence.  However it should be noted that in reality the judiciary are inclined to allow the Prosecution an adjournment if evidence which they could not have reasonably foreseen were to be introduced by the defence.  It may be, therefore, that in practice prior inspection, if made at a late stage will make little difference.  

Rule 79(1)(a) is common to both Cayman and the ICC.  Rule 79(2) creates concepts of criminal responsibility.  However the types of criminal responsibility referred to are defences recognized in the Cayman jurisdiction namely insanity, involuntary intoxication, self defence and duress.  It is surprising that the ICC have decided to make these defences subject to disclosure by the defence.  Should there be any doubt in the Prosecutors mind with regard to insanity an expert should have examined the defendant prior to trial.  It should not be for the defence to raise the issue and put the Prosecution on notice of the weakness in their case.  The same is true of voluntary intoxication, duress and self defence.  One cannot see why these defences above all others deserve to be made subject to prior disclosure.

Rule 81 is similar to the procedure adopted in the Cayman Islands to deal with documents of a sensitive nature.  Public Interest Immunity (PII) as it is known can be claimed by the Crown in an ex parte application to a judge of the Grand Court.  There are similar limitations to the use of such evidence by the Crown in presenting their case.

The areas in which such applications can be made are broadly similar to those in the Cayman Islands.  The protection of the identity of sensitive witnesses and the protection of information which would harm national security are both common reasons for such applications.  

It is submitted, however, that the ICC appear to have only limited powers when it comes to a refusal to disclose sensitive information which a contracting state believes would prejudice its national security.  Article 87 (7) gives the Court the power to refer the matter of non disclosure to the Assembly of Parties or to the Security Council or under Article 72 (7) the Court may draw such inferences as they see fit at trial.  There does not appear, however, to be a power to order disclosure or to strike out a prosecution as an abuse of process due to a failure by a contracting state to disclose information.  In other words, the Court of its own motion appears relatively powerless to adjudicate over matters of sensitive disclosure of participating states.

The Courts ability to regulate its own disclosure is further hampered by Rule 81.  Rule 81 allows for a restriction of disclosure in accordance with Article 54(3)(e) namely:

“The Prosecutor may agree not to disclose at any stage of the proceedings 

documents or information that the prosecutor obtains on the condition of 

confidentiality and solely for the purposes of generating new evidence unless the 

provider of the information consents.”

It is submitted that whereas there may be sound policy reasons for such a rule it seems to put the defence at a disadvantage as to the origin of pieces of evidence.  For example a dishonest statement made confidentially to the Prosecutor may be probative in assisting the defence as to where the subject of a conspiracy against the defendant began. 

It is submitted that in the gathering of evidence for any trial the Prosecutor and the investigating body should be as transparent as possible.  One cannot see why the generation of a new piece of evidence should not be as subject to scrutiny under cross examination as the subsequent chain that is located to corroborate it.  A witness who wishes to remain confidential should only have that right should he fall into a category where a proper PII application could be made under Rule 81.

The power of the Prosecutor goes further in Rules 82 (2) and (3) whereby the confidentiality privilege can be partially waived by the Prosecutor or indeed by the defence: Rule 82(5).  The dangers of the partial waiver of privilege cannot be over stated.  The effect of such legislation allows the Prosecution or defence to pick and choose the evidence they wish to produce but allow other aspects which may be entirely unfavorable to their case to be cloaked in confidentiality.  In this regard, the Court appears to be completely powerless to prevent this plums and duff approach.  Much will be left to the scruples of the trial lawyers.

In all the ICC provides relatively comprehensive rules on disclosure.  There are aspects which may well lead to significant problems and delays particularly in initial disclosure and inspection to the defence, the test being one which the Prosecutor may find difficult both to interpret and to resist.  The rights of confidentiality of witnesses without the sanction of the Court may also lead to difficulties and ultimately unfairness.  However the basic concept of openness and fairness to the defendant are apparent throughout the rules.

Cayman's laws of disclosure although not codified operate to encapsulate most of the ICC rules.  Indeed in places the Cayman rules are more liberal in their protection of the defendant and in dealing with sensitive information.  However some confusion remains as to exactly what the duties of the Prosecution are in relation to disclosure.  The simplification of the duties as with the ICC and with the UK’s CIPA could only benefit the interests of justice in the Cayman Islands (see cases referenced above).  However should the Cayman jurisdiction have to deal with matters such as those prosecuted by the ICC it is submitted that in terms of disclosure it would compare favorably.

Section III - Victims and Witnesses

(e)
Witnesses

(i)
Compellability of Witnesses -Rule 65 

The Rome Statute and RPE seem to suggest that witnesses and experts cannot be forced to appear before the court, but once they are in court they can be forced to testify unless they fall within the specific exceptions provided for in the Statute or RPE. These exceptions include, freedom from testifying in relation to privileged communications (Rule 73 above), freedom from testifying where such testimony is self incriminating (Rule 74) and testimony from close family members (spouse, child or parent of the accused) where such testimony would incriminate the accused (Rule 75). These provisions are to be read in conjunction with the Rome Statute, in particular articles 66-69.

Although not compellable to attend (see Article 93 which requires state parties to facilitate the voluntary attendance of persons as witnesses/experts before for the Court) sanctions may be imposed upon a person who, once present, refuses to provide testimony (see Rule 65(2) and Rule 171).

The Cayman Island’s Evidence Law as recently amended deals with the compellability of witnesses and, by and large, follows English procedure as amended by the YJCEA 1999.

All witnesses are deemed both competent and compellable save for:

(a)
 the defendant, who is not competent for the prosecution and, whilst being competent in his own defence,  is not compellable.  

(b) a spouse of the defendant who is competent but not generally compellable for the prosecution unless the defendant is charged with certain specified (serious) offences of a violent or sexual nature committed on the spouse or a child 

Of course, child witnesses and persons with mental defects, although presumed competent, may be deemed incompetent by the court if they are not able to understand questions put to them or give intelligible answers.

It appears therefore that the position in relation to compulsory attendance of witnesses is different from that of the ICC.  Failure of a compellable witness to attend and give evidence is sanctioned by contempt of court proceedings.

(ii)
Methods of giving evidence - Oaths and affirmations - Rule 65 - and Article 69(1)

In accordance with Rule 65 RPE, before testifying each witness shall give an undertaking as to the truthfulness of the evidence to be given by that witness. Rule 65 states the form of the solemn undertaking that must be made by all witnesses save for those indicated in Rule 65(2). The oath is as follows “ I solemnly declare that I will speak the truth, the whole truth and nothing but the truth”

It is natural that given the international context, the RPE declaration is cross-cultural/secular and is similar in form to the affirmation that may be taken by witnesses in Cayman, where that witness declares that he has no religious faith.

Oral testimony - the presumption against hearsay & alternative methods of providing testimony Rule 67, 68 and 69

Article 67 lays down specific minimum guarantees for the accused, based upon international human rights standards of fair trial and equality of arms.  Included in these is a presumption against hearsay (see Article 67 1(e) which entitles the accused to examine, or have examined the witnesses, against him or her) Article 69 (2) provides that testimony of a witness at trial shall be given in person, except to the extent provided by the measures set forth in Article 68 (including giving evidence through live link). However, Article 69(2) does permit the reception of evidence by way of recorded testimony as well as the introduction of documents and written transcripts (in accordance with the RPE, always provided that the reception of such evidence does not prejudice, and is consistent with the rights of, the accused.) 

Save for the above, the RPE and Rome statute however, do not contain specific provisions for the reception of hearsay evidence, that is, it does not codify the many exceptions recognised internationally against the general hearsay rule.  These presumably will be developed in the ICC jurisprudence based on the many national rules imported by the diverse judiciary.

The Rome Statute and the RPE do give clear guidance upon the options available to the Court where the court deems it necessary to permit evidence to be given through means other than the normal live oral testimony.  As stated above, the starting point of this guidance, is Article 69(2) which states that witnesses at trial must give their testimony in person (or by live audio or visual link) except to the extent provided for by the measures set out in Article 68 and the RPE.  Rule 67 of the RPE states the requirements for live testimony given by means of audio or visual link technology in accordance with article 69(2). Rule 69 deals with the requirements for submission of prior recorded testimony into evidence (i.e. pre-recorded video/ audio statements or the transcript or documented evidence of such testimony)

All of these measures can only be introduced if they are consistent with the accused’s rights and do not prejudice a fair trial.  Thus, in any event, how ever the testimony is introduced, the prosecution and defence must have an opportunity to examine the witness, either at the time of the recording or at the trial, if the witness is present in accordance with Rule 68.

The position in the Cayman Islands is essentially the same as that set down in the Statute of Rome in relation to the presumption of live oral evidence and the opportunity of an accused to cross examine the witness. Thus, locally, unless the evidence to be called falls within specific statutory or common law exceptions to the general principle, the evidence cannot be read to the court but rather there is a requirement of live attendance.

Hearsay rules apart, recent times have seen an increased use of technology in the Cayman courtroom in order to facilitate alternative presentation of evidence, particularly live link evidence.  As under the Rome Statute, the Court in considering the admission of audio-visual evidence must ensure that its use is consistent with the right of the accused to a fair trial.

Recent amendments to the Cayman Island’s Evidence Law have placed on a statutory footing provision for the use of video recorded testimony of child witnesses where it is in the interest of justice to do so.  The provision is limited to a pre-recorded examination in chief of the witness which will only be permitted if the child is then made available for cross-examination, either via live TV link or in person.  

It is likely that the such use of information technology in the local courts will be a growing phenomenon, for example in recent times the Grand Court has made the use of live link television for both examination in chief and cross examination where witnesses were not able to attend the court due to their imprisonment in a foreign jurisdiction.

(iii)
Protection of victims/witnesses and their role in proceedings - sexual complainants

Article 68

It is interesting to note the importance that the ICC and RPE place on the protection of witnesses in the trial process.  It is only recent years that certain jurisdictions with adversarial systems have began to look more toward the role of victims and witnesses in the criminal justice system. Indeed the United Kingdom has very recently enacted statutory measures to protect witness in the trial process, including sexual complainants. It seems that the ICC RPE have placed great importance on this area of criminal justice (see Rules 85 – 92).

The ICC also has, as part of its make-up, a Victims and Witnesses Unit, specifically set up to deal with the needs of these persons. No such unit exists in the Cayman Islands.

The RPE protection measures and special measures include:

· `witness/victim anonymity through prohibition of disclosure of information about the witness to third parties, use of pseudonyms and in camera hearings.

· Attendance of a counsellor/psychologist/family member during testimony of the witness

· Use of  audio/visual live link and pre recorded testimony, as discussed above

· A prohibition on certain questions relating to the sexual history of sexual complainants (see below)

In the Cayman Islands, witnesses can be afforded a level of anonymity under the principles of public interest immunity, but it would be rare for a victim to be afforded such anonymity given the balancing act that the court is asked to strike between protecting the witness and permitting the defendant a fair trial.

Of course, the Cayman Courts have the power to hold hearings in camera and to make an order restricting publication of the names and details of witnesses and their evidence, if the Court deems it in the interests of justice to do so.

Protection of Sexual complainants

The RPE rules 70 and 71 specifically protect the interests of a sexual complainant by expressly prohibiting inferences from being drawn against the complainant in relation to certain acts or omissions by the complainant.  Rule 71 makes mandatory prohibition of evidence relating to a complainant’s sexual history, whether the sexual conduct occurred before or subsequent to the act alleged against the defendant.

This is a most interesting provision given the attempts which have been made in recent years in many commonwealth jurisdictions, in particular, to limit the questioning of complainants in relation to sexual conduct other than at the time of the offence. Cayman law follows the former English position prior to 1999 when England enacted the YJCEA which expressly curtails the questioning of complainants in this regard. The new English statutory provisions have lead to considerable appellate judicial scrutiny concerned with human rights compatibility.  The English provisions are more complex in their drafting than the RPE provision and do leave room for judicial discretion in the determination of appropriate questioning.  It is however interesting to note the mandatory nature of the RPE provision when considering the defendants right to a fair trial which encompasses a right to question the prosecution witnesses in relation to relevant matters.  

In the light of this, and the mandatory nature of the provision, it must be presumed that the RPE reflects the opinion of its author’s that sexual conduct of the complainant at a time other than at the time of the alleged offence is irrelevant to the charge as it is defined by the ICC Elements of Crime.   The definition of rape as a crime of  war under the jurisdiction of the ICC, is different from the definition of rape in the Cayman Islands (and England) As it is framed, the ICC definition does not appear to leave room for “honest belief in consent” as a defence.  It is the presence of the concept of “belief in consent” in English and Cayman law which may make sexual conduct of a complainant relevant to the charge. 

It is difficult to see the relevance of prior or subsequent sexual history to actual consent and it is therefore not surprising that the RPE,  has taken a strict mandatory approach to the prohibition of this evidence.  However, it is noteworthy that the constitutionality of similar mandatory provisions have been questioned in the United States. 

In the Cayman Islands, a defendant is not guilty if he had an honest belief, albeit erroneous, that the victim consented to sexual intercourse, and therefore the issue of prior or subsequent sexual conduct of the victim may in certain restricted circumstances be relevant to that issue. The procedure in the Cayman Islands, whereby the judge is the arbiter of whether a question is relevant without statutory guidance, therefore reflects the different nature of the crime and a desire to give the Judge an unfettered discretion in the circumstances of each individual case. 

Role of Victims

The RPE Chapter 4 section III deals with the involvement of victims in the trial process.  By application under Rule 89, the victim can apply to participate in the proceedings and may be legally represented (rule 90). The role of the victim’s legal representative is, however,  a limited role very much at the discretion of the Chamber. Rule 91 permits the legal representative to attend and participate in the proceedings in accordance with the Chamber’s rulings or where deemed appropriate, by the submission of written observations and submissions. The victim’s legal representative may only ask questions of a witness where they have been given leave to do so and, if the Chamber so rule, this may be done by submission of a note of the prosecutor or defence advocate.

Rules 94 to 99 specifically set down a structured approach to the issue of victim reparation.  The RPE provides a system by which the victim can make a request for reparation to the Chamber.  Thereafter an investigation is made into the appropriate form of reparation with the victim’s participation, again, being key to the procedure.

The role of the victim in the criminal process in the Cayman Islands is very much a limited role. The victim is, at the most, a prosecution witness/complainant with no individual representation.  The victim’s own specific interests are not protected save under the umbrella of the prosecuting counsel.  In relation to sentence the victim plays no role and is not called upon to address the court as to the effect of the crime upon them, nor to ask for any specific sentence. As part of the Courts sentencing options the Court may order financial compensation for the victim, or if feasibly a community sentence may involve an element of reparation (for example a person convicted of criminal damage may be required, as part of a community service sentence and with the acquiescence of the victim, to assist the victim in repairing the damage).  Save for these sentences, there is no structured mechanism for reparation.

Chapter 5 : Investigation and Prosecution

Source of Local Law:

-Crown practice

-Police Procedure

-Criminal Procedure Law (1995 Revision)

-Judges Rules

Preamble:

Chapter 5 of the RPE concentrates on the functions, roles and responsibilities of both the Pre trial Chamber and the prosecutor prior to charges being laid against an accused person.

It is at this juncture that the Treaty of Rome and its procedure demonstrate that although the principles adhered to are in line with Cayman Law, the procedure used to execute those principles are distinct.  A perusal of Chapter 5 of the RPE and articles 53 to 61 clearly illustrate that the role of the Pre-Trial chamber under the Treaty of Rome is in part a fusion of the roles of the police, the court and the prosecutor under Cayman law.  

However, it should be noted that although the two systems are distinct, a comparative assessment would tend to demonstrate that the role of the pre trial chamber could easily be streamlined into our present judicial system with regard to offences under the Treaty of Rome.

Initiation of Investigation: (Article 53) 

Rule 53 of the RPE sets out the role of the Prosecutor with regard to initiating an investigation and preparation for impending prosecution.

In the Cayman Islands the investigative process is normally initiated by an arm of the Royal Cayman Islands Police Service.  Once a complaint has been made it would then be the responsibility of the Police to initiate the investigation by gathering information relating to the said complaint.

Upon the completion of the substantive investigation, a file would then be handed over to an arm of the Attorney General’s Chambers who would ultimately evaluate the information received to determine whether prosecution of the matter would take place.  Under Cayman Law the Attorney General (through Counsel designated by him) would carry out functions similar to the “Prosecutor” in Article 53.

Unlike the RPE, however, the determination whether charges are to be laid against an accused person lies entirely within the remit of the Attorney General’s Department.  Therefore the function of the Pre-Trial Chamber under Article 53 Para 3(a) rules 107 – 110 would not apply in the Cayman context.  However, the Attorney General in making a determination as to whether to prosecute a matter or not takes into consideration matters similar to the Pre-trial Chamber and the Prosecutor in Article 53.

Duties and powers of the Prosecutor with respect to investigations (Article 54)

The function of the Attorney General with respect to investigations is similar to the role of the Prosecutor having regard to Article 54.

Rights of persons during investigation: (Article 55)

The right of a person in respect of an investigation under the Statute of the International Criminal court, 1998 mirrors the rights of persons under Cayman law. Whilst all of these rights are not codified in local legislation the investigative officers are bound by the Judges Rules with regard to questioning accused persons.

Rights of the Person during an Investigation (Article 56)

Record of questioning in general

Recording of questioning in particular cases

Collection of information regarding the state of health of the person accused

Unique investigative opportunity under Article 56

Collection of evidence in the territory of a State Party under Article 57, Para. 3(d)

Collection of evidence at the request of the defence under Article 57, Para. 3(d)

The above Article along with its sub headings usually fall within the remit of the investigating officer who forms a part of the Royal Cayman Islands Police Service.  The course of conduct of the investigating officer prior to a completed file being handed over for review by the Attorney General is usually governed by practice and the Judges Rules.  Unlike the United Kingdom, the Cayman Law does not have enacted legislation similar to the Police and Criminal Evidence Act.

Functions and Powers of the Pre-Trial Chamber (Article 57)

Much of what may be discussed in this Article has been dealt with in my assessment of Article 58.  However, it would be appropriate to address at this juncture the power to seek cooperation as may be necessary to assist the person in the preparation of his or her defence and the general protection and privacy of victims etc.

Generally the investigation of an offence includes the preservation of evidence the taking of investigative steps and judicial steps to secure the evidence in order to provide for a comprehensive evaluation of a case. Unlike Article 57 of the statute there is nothing under Cayman law once an accused person has been identified that stipulates that the investigative officers are to assist the person in the preparation of his or her defence.  That is the responsibility of the defendant and or his attorney.

However, it is fair to say that it would be good practice for an investigative officer to look into leads provided by an accused person that would tend to exculpate him or her.  This of course does not cause the officer to owe a duty to the defendant, however, failure to act upon such information may destroy the credibility of the investigation as a whole and be seen as a miscarriage of justice.

With regard to the protection of victims and privacy of witness there is a duty imposed on the Police to ensure these classes of persons are protected. 

With regard to the protection of national security information public interest immunity would apply. In order to be relied upon as a bar to disclosure an application must be made to a judge.

Warrants of Arrest/Arrest proceedings and Initial proceedings before the Court (Articles 58,59 and 60)

Although the principles regarding detention and bail under Article 58 are similar to that of the Cayman Islands, the procedure utilized to execute such warrants vary somewhat.

As the concept of the Pre-Trial Chamber does not exist in the Cayman Islands, the Court’s jurisdiction over a defendant is normally triggered once a charge has been laid against the accused person. Section 8 of the Criminal Procedure Law (1995 Revision) demonstrates the initial authority of the Court during the judicial process. It provides:


"8.
(1)
The Grand Court and the Summary Court shall have authority 


to cause to be brought before it any person who is within the Islands and who is 

charged with an offence-

(a) committed in the Islands; or

(b) which according to law may be inquired into or tried as if it had been committed within the Islands,

and to deal with the accused person according to law and subject to the 

jurisdiction of the Court concerned.

(2) Any summons, warrant of arrest, search warrant or other judicial process issued in due form under any law by any court, shall be of full force and effect in all parts of the Islands without any requirement for further authentication, backing or endorsement by any person before execution.

(3)
In addition to the powers conferred upon a Judge by this Code or any other law, a Judge shall have all the powers conferred by this Code or any other law upon any person to issue any summons, warrant of arrest, search warrant or other judicial process."

Although the pre trial chamber does not exist in our jurisdiction, it is acceptable to say that there are instances where the power of the Court may be invoked over a person arrested but not charged.  Such an instance may be upon an application for habeas corpus made by the accused person for his release from custody during the investigative period of a case: See section 186 of the Criminal Procedure Law (1995 Revision).

Normally, the process of arrest and bail prior to matters arriving before a Court of competent jurisdiction remains with the local police department.  The investigative officer will normally be responsible for arresting persons upon reasonable suspicion of an offence being committed.  However, such powers of arrest are limited to arrestable offences under the Law and do not normally require warrants.

The issue of arrest warrants however, normally features once the accused person becomes a named defendant and properly falls within the jurisdiction of a Court. The Court may upon a breach of bail conditions issue an arrest warrant against the said defendant for his production. 

Section 14 of the Criminal Procedure Code (1995 Revision) also provides for the issue of an arrest warrant by a Justice of the Peace.  Normally this section is invoked in very special circumstances.  Upon receiving a complaint and the charge having been duly assigned within section 13 of the said Law, a Justice of the Peace may issue a warrant to compel the attendance of the accused person to a Court of Summary jurisdiction.

Such a warrant is considered a warrant to compel the first appearance of a defendant. Occasionally it has been used in cases of extradition, where the defendant is likely to flee the jurisdiction.

Unlike under Rule 117, defendants do not receive copies of their arrest warrants.  Under normal circumstances, once an arrest warrant has been executed, the defendant would be brought before the relevant Court at the first opportunity.

The process of applying for arrest warrants under Article 58 of the Statute tends to mirror applications made by the Attorney General during the substantive judicial process – after the person has been charged and has been brought before the Court.

The arrest and remand of persons prior to this stage in the Cayman context remains with the police.

-

It is of interest to note however, that the benefit of the Pre trial Chamber in this instance permits the prosecution more time to carry out the investigative process uninterrupted.  Currently in the Cayman Islands if an accused person is held in custody and the investigation has not been completed the police are placed in a difficult position.  They are faced with having to release an individual risking interference with the investigation because at that particular stage they may not have enough to lay charges against the accused person in order to request a remand by the Court
.

Pre trial detention at the seat of the Court

Similar to RPE 118 a request for bail is made at the Court appearance and a prosecutor is required to be in attendance at each hearing.  Although the procedure governing bail applications are different the principle is the same.

Conditional release

Conditions of release outlined in Rule 119 of the RPE are similar to the conditions of bail that may be imposed on a defendant under Cayman Law.  At this juncture the function of the Pre-Trial Chamber and a Court in the Cayman Islands appear to be one and the same.  The power to grant bail is carried out pursuant to the Bail Law (1992 Revision)

Instruments of restraint

Instruments of restrain refer to handcuffs, shackles and any other method used to restrain an accused person.  These instruments are not to be used except as a precaution against escape, for the protection of the person in the custody of the Court and others or for other security reasons. These instruments are to be removed when a person appears before a Chamber of the Court. The same principles outlined in Rule 120 apply under Cayman Law.

Section V

Section 5 of Chapter 5 and Article 61 outline the procedure for confirming charges before trial.  This process inherently mirrors the first appearance or subsequent appearance of the defendant who is prepared to enter a plea to the charges before the Court.  

With regard to disclosure of evidence in a court of summary jurisdiction, the duty of the prosecution is the same as if the proceedings were Grand Court proceedings and it is that of full disclosure: See R v. Stewart et al (supra)
.

In order to present new evidence, the prosecution must file  a notice to adduce further evidence.

Generally the proceedings before the confirmation hearing pursuant to Rule 121 is similar to proceedings that take place before the Grand Court with regard to a person charged on indictment.  However, written submissions are not required.

The determination as to the mode of conduct of a trial (in the Grand Court) is with the defendant.  He may choose whether or not he wishes to have the trial heard by judge alone or by a judge and jury.  With regard to the conduct of the trial itself it is the trial judge who must oversee conduct of the trial. He must also rule on the admissibility of evidence, ensure that the prosecution adheres to the duty of disclosure, that the evidence is available to the defence, the control and conduct of Counsel and the duty to direct the jury on the Law. The order in which witnesses are called and evidence adduced is entirely up to the advocates, except that the complainant must be called first. It is to be noted that the Court also has the power to call witnesses of its own motion on the prosecution’s case
. Unreasonable interference with the trial process may be a viable ground of appeal.

Confirmation of charges before Trial (Article 61)

Under normal circumstances prisoners are produced and defendants on bail are summonsed to appear before the Court.  The defendant has a right to be present during proceedings that affect him.   However under section 61 of the Criminal Procedure Act (1995 Revision) when a defendant is absent and his absence tends to suggest a willful refusal to attend the defendant may be deemed to have consented to the trial taking place in his absence the court may proceed to adjudicate on the case as if the accused had appeared.  This section is similar to Rule 124, 1125 and 126 of the RPE.

In the event charges are to be amended the common law rule applies.

There is nothing under Cayman Law, which permits the defendant to object to the charges.  There is provision for challenging the evidence to support the charges and for preliminary argument prior to the commencement of the trial, however, as stated in the beginning, the jurisdiction of the Court in the instant is distinct to that of the pre trial chamber as the Court cannot determine whether or not charges can be laid. Charges can be precluded on the grounds of abuse of process
: or for being statute barred.

Accordingly, one may note that many of the issues dealt with at stage of the pre trial chamber are similarly addressed within the investigative and judicial process under Cayman Law.  The determination as to whether a pre trial chamber would be necessary in the Cayman context may be advantageous to bring its current practice and procedures in line with that of the RPE.  However, in the absence of a pre trial chamber it is apparent that Cayman Law can operate in a similar manner.

Chapter 6 : Trial Procedure

In general there are many similarities between the trial procedures adopted in the Rome Statute of the International Criminal Court [referred to hereinafter as the ICC] and the Law of the Cayman Islands [referred to hereinafter as CI Law]. These similarities will not in the main, be the subject of any comment. The following sets out the most significant differences. 

Mode of Trial 

The ICG deals with very serious offences alone. Domestic jurisdictions will of course have to deal with all range of matters in levels of seriousness. To this extent the Cayman Islands has a Summary Court and a Grand Court, which broadly divides the less serious from the more serious matters, and for the middle ground it provides an option for the accused or Crown to elect the Grand Court. Each Court has its own trial procedure although many common features are shared. It is of some note however that many drugs cases, which carry sentences of up to 20 years are confined to the Summary Court. This paper will deal primarily in comparing procedures between the ICC and the Grand Court, which generally speaking, deals with more serious cases. 

Jury or Judge Alone

One of the most significant factors in trial procedure is whether it proceeds by jury or judge alone. In CI Law the accused person may elect to have a trial by judge alone where he considers that a fair trial may not be possible with a jury. This chapter does not intend to deal in any detail with the issue of tribunal, which is dealt with elsewhere. There is however an impact on trial procedure depending on which way the case proceeds.  

Where the matter proceeds by jury there are clearly differences in procedure, which are centred on dividing the duties of the respective tribunals of fact and law, such as having legal arguments in the absence of the jury, and the role of the judge in summing up the law and evidence to the jury at the conclusion of evidence and speeches. I do not propose to detail these, which are no doubt familiar to most.

Presence of the accused
Unlike the ICC, which requires the presence of the accused at trial, in CI law the court may at its discretion, with the consent of the accused, allow any part of a trial to proceed in the absence of the accused.  Furthermore, in the Summary Court, such consent may be inferred by the absence of the accused on a summons served within a reasonable time, if the court is satisfied that the accused has wilfully refused to attend. 

Where the accused disrupts the proceedings the accused may similarly be removed in CI Law. Whilst there is no specific provision on how to proceed where such removal has occurred the common law has extended the position to one similar to that in Art 63 (2), allowing for the use of modern technology to keep the accuse informed of the proceedings: See R v Bernard IND.43/2000
.

Fitness to plead

Where an accused is found to be unfit to plead there is no provision in CI Law for a review of the case. The ICC requires at Rule 135 of the Rules of Procedure that the case be reviewed every 120 days unless there are reasons to do otherwise, and provides the Court with power to order further examinations of the accused. In CI Law the accused is sent to an appropriate mental facility until discharged by the order of the Governor. There is no further control of review of the case by the court.

Guilty Pleas

The procedure following a guilty plea from the accused is similar. However, the ICC, as in other areas on procedure, provides specifically for the interests of victims in Art 65 (4) where the Court is given the power require further evidence and even go to trial as if no guilty plea was entered, in order to hear the facts in more detail. 

In CI Law a hearing of some evidence will only take place in accordance with trial principles where the accused admits the offence charged against him but not all the details alleged, and those details are necessary for the trial judge to determine before passing sentence.

Calling of Evidence

In the ICC there is no strict division between a Prosecution case and a Defence case, which exists in CI Law. Instead, Art 64 (8) (b) gives the Trial Chamber the power to determine the order of evidence called where the parties themselves cannot agree (Rule 140). There is no specific provision, as exists in CI Law, for the defence to challenge the sufficiency of evidence at the end of the prosecution case to the standard that there be a case to answer, where for example witnesses may not have come up to proof, before the defence is required to present any evidence if it so chooses.  

Power of the Court to call witnesses 

In Article 69 (3) the ICG has the power to request evidence that it considers necessary for “the determination of the truth”. In CI Law the Court has the power to require the prosecution to call any witness who is not called for the prosecution and ought to be called. The difference is that the ICC power may be taken to include the calling of witnesses who are perhaps “tactically” not called by the defence, who may have reliability or other concerns about a witness.  This is a marked difference to CI law, which preserves the adversarial system of truth finding.

Recorded Testimony

Whilst in CI Law recorded video testimony is permitted it is limited to child witnesses and subject to detailed provisions on admissibility, including the necessity that the witness is available for cross-examination. All other video testimony must be live. 

Evidence taken in violation of Internationally Recognised Human Rights

In CI Law there is no constitutional bill of human rights. There is provision for the exclusion of evidence which would operate unfairly against an accused person, however this lacks any reference to the violation of internationally recognised human rights. Whilst it is not clear from the ICC what exactly it means by internationally recognised human rights the provision clearly seeks to prevent the admissibility of evidence obtain in breach of them in certain circumstances.  

There are however, well established inherent common law  power to ensure a fair trial are vested in the Court. This includes the power to exclude relevant evidence on the grounds of unfairness or oppression.

Rights of the Accused

In CI Law there is no constitution setting out the rights of an accused, but some of these principles have developed through the common law and statute. Some however do not exist at all. 

- The right to obtain witnesses under the same conditions as the witnesses against him is not specifically provided for. In particular, in CI Law the Crown has control over their budget and expenses. They may instruct experts abroad at their own expense. For a legally aided accused the budget is controlled by the Court. There is no rule or guarantee that the Court will pay for a defence expert at the same rates that the Crown is willing to pay for its expert. A legally aided accused may not be in a position to instruct an expert of the same calibre as a Crown witness. Such a request has never however been refused in practice when the case justifies it

- There is no right to make an unsworn oral or written statement during the trial.

- Inferences from silence may be drawn against an accused. This issue is dealt with elsewhere.

- There is no provision against a reversal of the onus of proof or any onus of rebuttal. In fact there are several presumptions within the Misuse of Drugs Law, which explicitly provide a reverse onus in certain circumstances.

Victims Interests

The ICC goes further than CI Law to protect the welfare of witnesses or victims, although the provision of certain CI Laws, such as in camera sessions, video link testimony, and recordings in child cases are aimed at protecting witnesses. In particular the psychological well-being of victims is not catered for. There is no victim support group at court.

Neither is there any specific provision which allows the views of victims to be considered as in Art 68 (3). Whilst the discretion of a trial judge in CI Law may permit these views to be heard, particularly at sentencing, there is no law which sets out the duty of the court on this matter, and its limits. 

Reparation to Victims

There is no Trust Fund in CI Law or anything like it, which promotes the compensation of victims, regardless of the wealth of the accused in their case. In CI Law fines and compensations are affected by the means of the accused and the sentence they receive. Often victims who receive the most serious injuries are awarded the least compensation or reparation. This is because the accused is likely to receive a much longer sentence, preventing them from paying any compensation, or indeed to have been on remand before trial, thus reducing their finances, or generally because they are of little means to begin with. 

Chapter 7 : Penalties

Article 5 of the Rome Statute of the International Criminal Court limits the Court's jurisdiction to the most serious crimes of concern to the international community. As such, the International Criminal Court has jurisdiction with respect to the crimes of genocide, crimes against humanity, war crimes and the crime of aggression.:

Articles 6, 7 and 8 of the Statute define the crimes specified in Article 5.

Part 7 of the Rome Statute is comprised of Articles 77-80. It covers penalties for persons convicted of any of the specified crimes. These include life imprisonment or imprisonment for a designated number of years (but not to exceed a maximum of 30 years). In addition to imprisonment, the Court may order fines and/or forfeiture of proceeds, property and assets derived directly from the crime. The death penalty is not a sentence of the Court. 

Article 79 of the Statute also establishes a Trust Fund for the benefit of victims of crimes within the jurisdiction of the Court, and the families of victims. The Court may order money and other property collected through fines or forfeiture to be transferred to the Trust Fund.

The Rome Statute and Rules of Procedure and Evidence confirm the age-old primary aims of sentencing. These are deterrence by way of punishment, incapacitation and restitution and rehabilitation to a lesser degree. As in the Cayman Islands, in arriving at a sentence the Court must take into account all aggravating and mitigating circumstances. The circumstances to be considered are recited in Rule 145.

If there were a distinction between the applicable Laws in the Cayman Islands and the Rome Statute, it would not be so much in the principles and aims of sentencing but in the penalties themselves.

As stated before, the Rome Statute provides the following penalties:


Life imprisonment and imprisonment for a specified number of years not to exceed 30 years. In addition to imprisonment the Court may order a fine, forfeiture of proceeds, property and assets derived directly or indirectly from that crime
.

Section 21 of the Penal Code (1995 Revision)
 provides that:


"The following punishments may be inflicted by a Court - 

(a) death
;

(b) imprisonment;

(c) fine;

(d) payment of compensation;

(e) finding security to keep the peace and be of good behaviour or to come up for judgement;

(f) liability to probation under the Probation of Offenders Law;

(g) forfeiture; and

(h) any other punishment provided by this or any other Law.

Part II of the Proceeds of Criminal Conduct Law (2000 Revision) provides for the following penalties:


Restraint, Confiscation and charging orders


Winding up of Companies.

Under the Misuse of Drugs Law (2000 Revision), there are provisions for long terms of imprisonment. Maximum terms of imprisonment range from 15 to 30 years plus a fine without limit as to amount. Tariffs and Guidelines for sentencing set by the Grand Court of the Cayman Islands in January of 2002 tend to be much lower.

Life Imprisonment:

The most serious crimes in the Cayman Islands, for example, murder and manslaughter, are punishable by the imposition of life imprisonment. There is no provision for fines or seizure of assets or for victim compensation in these circumstances.

Under Article 110 of the Rome Statute, where a person has served 25 years of his life sentence, the Court must review the sentence in order to determine whether or not it should be reduced. Only the Court and not the State of enforcement has the power to release a person before the expiry of the sentence pronounced by the Court.

In the Cayman Islands, it is only the Governor, subject to any Instructions given to him by her Majesty, who has the power to either grant a pardon (with or without conditions), delay a sentence, substitute a less severe form of punishment or remit all or any part of a penalty due
.

While the Rome Statute sets out the factors that the Court must take into consideration when deciding to reduce a sentence, the same is not spelt out in the Cayman Islands Constitution.

Imprisonment for a designated number of years:

The other major punishment under the Rome Statute, is that of imprisonment for a specified number of years but not to exceed a maximum of 30 years.

Where a person has served two-thirds of the sentence, the Court must review the sentence and may reduce the sentence if it finds that one or more of the following circumstances are met. These include:

(i) early and continued willingness of the person to cooperate with 

the Court in its investigations and prosecutions;

(ii) the voluntary assistance of the person in enabling the enforcement of 

judgments and orders of the Court in other cases, and in particular providing 

assistance in locating assets subject to orders of fine, forfeiture or reparation 

which may be used for the benefit of victims; or

(iii) other factors establishing a clear and significant change of circumstances 

sufficient to justify the reduction of sentence

Fines and or forfeiture of property and assets derived directly from the crime:

The concepts of fines and forfeiture of property directly related to the crime are not foreign to this jurisdiction. For example, there are provisions in the Misuse of Drugs Law (2000 Revision) (MDL) which includes sentences of imprisonment and fines without limit as to the amount
. There is also the seizure and forfeiture of vessels and cash.

Under the Criminal Procedure Code any Court may order the seizure of any property which there is reason to believe has been obtained by or is the proceeds or part proceeds of any offence. However, if no person establishes a right to the property within 12 months from the date of the seizure, the proceeds will vest in the Financial Secretary for the use of government.
. There is no provision for these proceeds to be used for the victims of the crime.

The Proceeds of Criminal Conduct Law (2000 Revision)(PCCL) provide for confiscation orders, restraint orders (prohibiting any person from dealing with any realisable property), charging orders and realisation of property orders (See sections 5,10,11 and 12 PCCL).

As with the Rules of Evidence and Procedure (R146), sentences in the Islands provide that terms of imprisonment in default of payment would begin to run after the end of the initial sentence passed.

Trust Fund:

One concept that is of particular interest is the Trust Fund which is established by Article 79 of Rome Statute. This Fund is established " for the benefit of victims of crimes within the jurisdiction of the Court, and of the families of such victims". The ICC may order money and other property collected through fines or forfeiture to be transferred, by order of the Court, to the Trust Fund. It is in fact a compensation fund. Article 75 speaks to reparations to victims which includes restitution, compensation to victims and rehabilitation.

Individual awards for reparations are usually made directly against a convicted person. However, if at the time of making the award it is not possible to make individual awards directly to each victim, then the award may be deposited into the Trust Fund and shall be forwarded to each victim as soon as possible.

There is no comparable compensation fund in the Cayman Islands. In the ordinary domestic context of the Cayman Islands, seldom are proceeds recovered. Recovery is normally left to the civil recovery process. Any basis for ordering compensation is not kept by the Court and is paid directly to the victim.

Under the Mutual Legal Assistance (United States of America) Law (1999 Revision) (MLAT), the Cayman Islands Central Authority operates an escrow account and in that respect this may be called a Trust Fund. However, especially in fraud cases from which funds are usually recovered, the proceeds of criminal conduct are usually shared back with the United States. Apart from the Cayman Islands recovering the cost of prosecution the remainder is usually sent back to the United States Authorities to be distributed to victims.

The concept of a compensation fund for victims of crime has been long overdue in this jurisdiction. However, the fund would have to be administered very carefully in that any constituted Panel would have to consider the evidence very carefully so that 'real victims' could be identified and compensated.

In this respect, revisions to existing statutes could be done in order to make provision for a Compensation Fund.
Chapter 8: Appeal and Revision

Appeals against Conviction, Sentence, or Reparation Order

Generally speaking the procedure for appealing against a conviction or sentence are similar as between the International Criminal Court Rules and the Cayman Law. One noticeable difference is the under the Cayman Law a Notice of Appeal must be filed within 14 days of a conviction whereas under the International Criminal Court Rules the Notice must be filed within 30 days of conviction.
 There is little practical difference between the rules relating to the extension of time for the filing of any appeal and for the withdrawal of an appeal.

One interesting difference appears to be in the requirement for leave to appeal against a conviction or sentence. Under the International Criminal Court Rules no leave is necessary for such an appeal. Leave of the Court is not required where an appeal is from the Summary to the Grand Court
.

In an appeal from the Grand Court to the Cayman Islands Court of Appeal, leave is not required where the appeal is against a conviction with involves a question of law alone. However, where the appeal involves a question of fact alone or a mixed question of fact and law then leave is required.  Similarly, where the appeal is against a sentence leave is also required (unless the sentence is one which is fixed by law).

Under the International Criminal Court Rules there are specific powers to alter a reparation order, a comparable order in Cayman Law would be an order of restitution which can be varied by the Court of Appeal under Cayman Law.
 The International Criminal Court Rules however go much further in terms of reparation to victims, an analysis of this is contained in Chapter 4 above. 

Appeals against order Decisions

The International Criminal Court Rules provide for a number of other appeals some of which require leave and others do not. These appeals are:

i)
Where the accused is acquitted and is to be released but at the request of the prosecutor the Trial Chamber may detain pending appeal (Article 81 para 3(c)(iii)– leave is not required.

ii)
Decision with respect to jurisdiction or admissibility (Article 82 para 1(a) or (b) – leave is not required

iii)
Where Chamber decides on its own inative that steps need to be taken to preserve evidence on the Defendant’s behalf prior to trial  (Article 82 1(c)) – leave is not required.

iv)
Decisions which involves an issue which would significantly effect the fair and expeditious conduct of the proceedings or the outcome of the trial and which in the opinion of the Pre-Trial or Trial Chamber an immediate resolution by the Appeals Chamber may materially advance the proceedings (Article 85 Para. 21(2)) – leave is required.

v)
Appeal by prosecutor or the state against the authorization of the prosecutor to take investigative steps without having secured the authorization of that state (Article 82 Para. 2) – leave is required. 

These grounds for appeal provide an interesting area of contrast to the Cayman Law as they reveal a number of differences between the International Criminal Court and the Cayman Court. The first is the rights of appeal for a prosecutor.  Under the International Criminal Court's Rules a Prosecutor can not only appeal a decision but in exceptional circumstance can also detain the accused (who would otherwise be released), pending the hearing of the appeal. While prosecutors may make an appeal under Cayman Law they do not have the express power to make such a request to have the accused detained (however the judge does have the power to do so, see the power of the Court below). Further, under the International Criminal Court's Rules an appeal can be made by the Prosecutor on the grounds that there has been a mistake of fact.
 This is much broader then the Cayman Law where a prosecutor may only appeal a point of law alone or sentence but not upon a question of fact.
 However, in an appeal from the Summary Court any person who is dissatisfied with any judgment, sentence or order of the Summary Court may appeal to the Grand Court against such judgment, sentence or order either by motion on matters of law or fact (or both) or by way of case stated on a point of law only….

The second difference is the ability to refer questions to the Appeal Chamber. Under Cayman Law the Judge may reserve  any question of law which has arisen during the trial for the consideration of the Court of Appeal. The Grand Court judge and may do so prior to execution of judgment and may commit or release the accused pending the decision.
 It appears however that ability to refer questions to the Appeals Chamber is broader under the International Criminal Court as it allows for questions to be referred by both the Trial and Pre-Trial Chamber. It also appears that the procedures are intended to be used more extensively as it specifically permits issues of admissibility and jurisdiction to be appealed without leave and provides for questions which would expedite the conduct of proceeds to be referred with leave.

The final point of interest is that there appears to be much broader powers under the Criminal Court Rules to allow for the preservation and protection of evidence. In particular the Court on its own initiative has the power to order for measures to be taken to protect evidence on behalf of the defendant.
 This seems to indicate a more active role by the International Criminal Court to insure that all relevant evidence is before it and that the Defendant is protected. While the Cayman Court may take steps to protect evidence and/or to require evidence to be brought before it, it would appear that the International Criminal Court takes a more proactive approach. 

Revision or correction of Sentence

The International Criminal Court Rules contain provisions for the revision of a conviction or sentence where new evidence has come to light which casts doubt upon the conviction or sentence that was delivered. The rules provide for the application to be brought even after the convicted persons death (by his family or some other person with express written consent). The application is brought to the Appeal Chamber and if they determine it is meritorious they may reconvene the original Trial Chamber, conduct a new trial, or take jurisdiction of the matter themselves.

In the Cayman Islands the comparable power is held by the Governor. The Governor has the power to grant a pardon, or a respite (either indefinite or for a specified period), or substitute a lesser sentence, or remit the whole or any other part of a sentence.
 Alternatively, where new evidence has come to light it might be possible to bring an appeal before the Court of Appeal even after the time for bringing such an appeal has expired as an application could be made to extend the time for filing such an appeal.
 If such an extension were granted then the Court of Appeal would have the power to quash the sentence, substitute a different sentence, or order a new trial.

Overview

The Cayman Islands has in place a comparable and similar system to that which is prescribed by the International Criminal Court Rules. The International Criminal Court Rules however do allow for appeals to be brought more easily (no leave required in most circumstances) and for different appeals to be brought (not the least of which would be the ability for the prosecutor to appeal a question of fact). Further, the International Criminal Court provides for specific appeals to be made as to issues of admissibility and jurisdiction which given the mandate and international nature of the Court will no doubt frequently be made. Accordingly, it appears that the Appeal Chamber will be relatively much more active than the Cayman Islands Court of Appeal.

Chapter 9 : Offences and Misconduct against the Court

Article 70

Rules 162 – 169

Article 70 and Article 71 deal, respectively, with offences against the administration of justice and sanctions available to the court for misconduct before the court.  The latter presumably falling short of an offence under Article 70. In both respects, similar provisions can be found in the laws of the Cayman Islands, discussed below.

Article 70 sets down a number of offences against the administration of the justice and prescribes sanctions for those offences.  The ICC has primary jurisdiction over these matters, but the article allows the Court to consult with state parties who may also have jurisdiction over the matter (eg: if a matter was committed within a state party’s jurisdiction, such as an allegation of interference with a witness within that state party’s jurisdiction).  Rule 162 of the RPE deals with the determination of jurisdiction. The ICC will decide the appropriate forum in relation to each individual case.

Regardless of the forum, state parties are under an obligation to assist in the prosecution of the Article 70 offences in accordance with Rule 167 including arresting and surrendering persons to the Court and assisting with the provision of relevant evidence. 

Whilst the rules of investigation and prosecution of Article 70 offences are for the most part the same as those of the substantive offences (contained within Articles 5-8), there are a number of procedural requirements which are expressly not applicable to the investigation and prosecution of Article 70 offences. To this extent the Article 70 offences are distinct from the other substantive offences over which the ICC has jurisdiction.

In addition to the differences in certain procedural requirements, as mentioned above, one of the most obvious differences between Article 70 offences and Article 5-8 Offences, is the express imposition of a period of limitation in relation to these offences, where none is imposed (indeed permitted) in relation to the substantive Article 5-8 offences.

In relation to sanction, the list of available sanctions for Article 70 offences is more limited under the Rome Statute than for other offences. It consists of imprisonment not to exceed 5 years or a fine/forfeiture or both.  The method of imposition of fines for Article 70 offences, as described in Rule 166(2), is different from the regime adopted for other offences.

The ICC is also less actively involved in the supervision of imprisonment sentences imposed as a sanction for Article 70 offences (Most of Part 10, dealing with imprisonment does not apply to Article 70 offences)

The difference in approach of the ICC to Article 70 offences, where it exists, is likely due to the fact that the main focus and function of the ICC is its jurisdiction in relation to the substantive offences (Articles 5-8) for which it was created. The Court will not be keen to undertake protracted proceedings in the exercise of jurisdiction over collateral offences and can, under the Rome Statute and RPE, pass some of those function onto the state parties who would likewise have sufficient jurisdiction to deal with the matters appropriately. It is likely to be this factor which has given the Article 70 offences, albeit serious offences, a slightly different position in the ICC jurisdiction.

It follows that no such obvious differences of status exist in the Jurisdiction of the Courts in the Cayman Islands. In the Cayman Islands, the Penal Code Part IV contains many offences against the administration of justice, some of which are similar in form to those in Article 70. However, these Part IV offences are not given any particular special position and are investigated and prosecuted in exactly the same way as any other offence within the Penal Code.  Limitation periods or, where applicable, the lack thereof, are the same in the Cayman Islands regardless of whether the offence is one against the administration of justice or otherwise. Sanctions, although prescribed and limited by law, are the same in form as for any other offence and are not provided for in distinct statutory provisions.

Misconduct in Court and Contempt of Court

In addition to the Penal Code offences, the Courts of the Cayman Islands have statutory powers to deal with misconduct in the court under the Judicature Law, Grand Court Law and Summary Jurisdiction Law. These powers are similar to those found in Article 71.

The Grand Court has inherent power to punish for contempt of court and nothing in the Penal Code (as discussed above) derogates from this power. Governed by the common law, contempt is behavior involving an interference with the due administration of justice and can take a number of forms.  The forms tend to fall into two categories, either “contempt in the face of the court” (similar to the misconduct provided for in Article 71) and constructive contempt which is committed indirectly (e.g. the publication of an article prejudicing a forthcoming trial). Cases of criminal contempt in the Cayman Islands are prosecuted by the Attorney General or the Court of its own motion.

In addition, the Grand Court has jurisdiction under Order 52 GCR do deal with contempts which are committed against lower courts, and which either cannot be dealt with by the lower court (eg the Summary Court does not have jurisdiction to deal with constructive contempt) or are not suitable for summary punishment by a court acting of its own motion as described above.

There is obviously some overlap between the law of contempt of court and more specific statutory offences provided for in the Penal Code.  Many forms of conduct can amount to both contempt of court and to a more specific statutory offence.

The following is a brief list of the more common forms of contempt:

· Disruption of proceedings and misbehavior in court 

· Breaching court room rules (e.g. photography/tape recording in court)

· Interference with witnesses/jurors (may also be charged as Perverting the Course of Justice)

· Deliberate non-attendance of witness or refusal to answer questions once sworn

· Contempt by advocates (e.g. by disobeying or disregarding orders of the court or treating the court with gross disrespect

· Disclosure relating to Jury deliberations 

· Publication of comment/articles scandalising the court 

· Publication of comments/articles likely to have an adverse effect on the administration of justice eg publicising proceedings in camera or in the absence of the jury

This list is illustrative not exhaustive. The overlap of jurisdiction relating to contempt and substantive offences is a matter which can become complex, particularly when human rights issues such as freedom of speech enter the forum. Despite this, save for the Penal Code offences mentioned above, there is little statutory guidance relating to the power of the court when dealing with contempt of court.

Chapter 10 : Compensation to an arrested or Convicted Person

Article 85

Rules 173, 174 & 175

There is no statutory facility in the Cayman Islands for a convicted person to be compensated where there has been an unlawful arrest, a conviction reversed or a grave and manifest miscarriage of justice although the defendants might ask for costs.
 Under the common law arrested or convicted persons may bring an action for damages against the Crown and its agents.

Chapter 11 : International Cooperation and Judicial assistance

The concept of International cooperation and assistance in criminal matters is not foreign to the Cayman Islands. For example, the MLAT Treaty which necessarily requires Judicial assistance and cooperation has been implemented by statute since 1986. There are therefore no constitutional impediments to the implementation of  the requirements of the Rome Statute in this regard, into local protocol.

Article 88 in fact mandates that States Parties have procedures in place for all of the forms of cooperation which are specified under Part 9 of the Rome Statute. These forms of cooperation include requests for arrest and surrender of persons to the Court, identification and whereabouts of persons or the location of items, execution of searches and seizures, the identification, tracing and freezing or seizure of proceeds, property and assets
. The Court in the Cayman Islands is already involved in the freezing and seizure of property from the proceeds of criminal conduct. Requests for exttradition to foreign states have been granted and Treaties are in place.

Chapter 12 : Enforcement

Part 10 of the Rome Statute encompassing Articles 103-111 and corresponding to Rules 198 to 225 deal with the issue of enforcement of the Court's orders. The enforcement referred to are that of sentences of imprisonment, fines and forfeiture measures and the reduction of sentences. 

Under the Rome Statute, prisoners do not have to serve their sentences in the jurisdiction where the crime was committed. Article 103 and Rule 200 speaks to a list of States which have declared their willingness to accept sentenced persons and a list of such states will be maintained by the Registrar of the Court. In the Cayman Islands sentenced persons are required to serve their sentences in the Islands. However, if there are at least 6 months remaining in a sentence, a prisoner may be moved to his country of origin under the Transfer of Sentenced Prisoners Convention extended to the Cayman Islands by way of the Repatriation of Prisoners (Overseas Territories) Order 1986.
.  The provisions in the Rome Statute may differ in that "accepting states" may not be the State of origin of the prisoner and therefore the arguments proffered for the relevance of the Convention in terms of humanitarian considerations may not hold any sway
. Nevertheless, the principle remains that prisoners may be transferred from one state to another in order to serve their sentence and that the "sentencing State" does not necessarily have to be the "administering State"
 but that the administering state is the state of which the sentenced person is a national. Again under Article 103, Rule 203, the Rome Statute allows the sentenced person to submit his views in writing (and may allow oral presentation) to the Presidency, which overseas enforcement instead of the Court. It does not necessitate the prisoner's consent. However, under the Repatriation of Prisoners (Overseas Territories) Order 1986, the transfer of a prisoner is subject to the sentenced person's consent.

With respect to the enforcement of fines or forfeitures, States Parties are mandated to give effect to the orders of the Court. Under Rule 217, the Presidency is to transmit documents of relevant orders to any State with which the sentenced person appears to have direct connection by reason of either nationality, domicile or habitual residence or by virtue of the location of the sentenced person's assets and property or with which the victim has such connection. 

The Cayman Islands judicial system is acquainted with the concept of restraint leading to forfeiture orders. Under MLAT, for example, the Courts and the Cayman Authority would have to be presented with an affidavit from the Prosecutor addressing the following points:

(1) whether forfeiture proceedings have been or will be instituted;

(2) whether a final order of forfeiture is in force;

(3)  whether the final order of forfeiture has been satisfied;

(4) whether interested parties have been notified; and

(5)  whether the Court order is intended to recover the proceeds of crime or the pecuniary advantage secured from the crime's commission. 

Although there is no suggestion that under the Rome Statute, assets may be returned to a defendant under a plea bargain arrangement, the likely position of the Cayman Court in those circumstances would likely not be accommodating. Under MLAT, where frozen assets are to be returned to defendants, a foreign court order should clearly layout the basis for not proceeding to forfeiture of the assets.  The Court in the Cayman Islands is concerned with the proper disposition of the assets more preferably to the victims of the crime. Under the Rome Statute, Article 109, the Presidency is the final arbiter of the disposition or allocation of property or assets belonging to the sentenced person although the sentenced person amongst others is consulted when making this decision.

As regards the reduction of sentences, the ICC alone has the right to decide on the reduction of sentence. Where the person has served two-thirds of a sentence or 25 years of a life sentence the Court will review the sentence but not before that time. Under the Imprisonment (Amendment) Law, 1981
, a convicted prisoner, sentenced to imprisonment for a fixed term, is mandated to be granted a remission of sentence not exceeding one-third of the sentence. However, this does not apply to a convicted prisoner who is serving a sentence of life imprisonment or who is sentenced during the Governor's pleasure. In this case it is only the Governor who has the power to pardon or to remit the whole or any part of any sentence
.
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Inns of Court School of Law, London England. Currently with the firm of Broadhurst/daCosta, Attorneys-at-Law.

Mitchell Davies. Prior to his appointment in 1992 as Director of the Cayman Islands Law School (CILS), MD had lectured previously at the Universities of Bristol and Buckingham in the UK.  He has published extensively in the field of Criminal Law and his interests also include the Conflict of Laws and Equity and Trusts in which areas he has also published.  In addition to being Director of CILS, Mitchell is also Secretary to the Cayman Islands Legal Advisory Council, Editor of the Cayman Islands Law Bulletin and a member of the Cayman Islands Tertiary Education Council.
Simon Dickson. Read History at Durham University before commencing his professional education at the College of Law, Guildford and the Inns of Court School of Law. He was called to the Bar of England and Wales in 1998 as a Harmsworth Scholar and admitted as an Attorney in the Grand Court of the Cayman Islands Bar in July 2002
Suzanne Look Loy. Attorney-at-Law, read the Bachelor of Law Degree (Hons) at the University for the West Indies in 1998. In 2000, she obtained the Legal Certificate of Education at the Norman Manley Law School, Jamaica. She was called to Cayman Islands Bar in April 2001 and is currently employed with the Attorney General’s Chambers Cayman Islands Government as Crown Counsel.

We also wish to express our thanks to the Hon. Chief Justice Anthony Smellie Q.C, and Madame Justice Priya Levers for their advice. 

� Biographical Note Appended.


� Contributed by Deborah Barker


� Contributed by Kyle Broadhurst.


� See Article 36 of the Rome Statute and Chapter 2 Rule 4 of the Rules of Procedure and Evidence. 


� s. 6 Grand Court Law (1995 Revision); The Cayman Islands (Constitution)(Amendment) Order 1993 s. 49I 


� s. 4 Grand Court Law (1995 Revision)


� Article 42 (4) of the Rome Statute


� Section 16A of the Constitution amended by s.5 of the Cayman Islands (Constitution) (Amendment) Order 1993 . A proposed draft amendment will vest this responsibility in the Solicitor General. This is supposed to remove the apparent conflict of interest suffered by the Attorney General who also has political functions as a Member of the Cabinet and the Assembly.


� The Cayman Islands (Constitution)(Amendment) Order 1993 s. 55A 


� Article 43(4) of the Rome Statute 


� Article 44 of the Rome Statute


� s. 7 of the Grand Court Law (1995 Revision)


� Rule 8 of the Rules of Procedure and Evidence of the Rome Statute


� s. 7 of the Legal Practitioners Law (1999 Revision)


� Rules 23 –30 of the Rules of Procedure and Evidence of the Rome Statute


� The Cayman Islands (Constitution)(Amendment) Order 1994 s. 49J


� The Cayman Islands (Constitution)(Amendment) Order 1993 s. 55A


� Rules 24 & 25 of the Rules of Procedure and Evidence of the Rome Statute


� Government Legal Department, Royal Cayman Islands Police; Family Support Unit; Social Services, Women’s Resource Centre; Cayman Crisis Center and others. 


� Contributed by Simon Dickson.


� Artice 5 lists these as the Crime of Genocide, Crimes against humanity; war crimes and the crime of Aggression.


� Article 13.


� Article 15.


� Similar provisions to section 23 subsection (b) also appear in sections 99 and 102 of the Criminal Procedure Code (1995 Revision).


�  Sections I, III and IV, of Chapter 4, contributed by Deborah Barker. Section II contributed by Simon Dickson.


� Jury directions by Sanderson J. in R v Roger Johnson IND# 5/2002, June 5, 2002at pages 13-16 of Draft Transcript 050603.


� R v Bryan Powell and Kurt Ebanks January 2001 


� Contributed by Simon Dickson.


� See also Judgment of the Chief Justice, Cayman Islands in R v Stewart, Cunha, Burgess and Donegan IND. #6/2001. Judgment of the 19th December 2002.


� See R v. Stewart et al IND#6/2001. Judgment of Smellie C.J., 22nd July 2002 amended 26th September 2002.


� Contributed by Suzanne LookLoy.


� There is no legislative provision in the Cayman Islands regarding how long an accused person might be held without charge. However, the practice is that he may be held up to a maximum of a week. According to s.34(2)&(3) of the Police Law (1995 Revision) if there is reason to believe that the person taken into custody has committed an offence he may be released on bail. The same applies if enquiries into the case cannot be completed.


� December 2002 Ruling.


� Section 141 Criminal Procedure Code 1995 


� See Connelly v DPP[1964] 2 All ER 401 and  Fiallo and  Santiago v. R [1986-1987] CILR 253.


� Contributed by Laurence Aiolfi.


� Heard various dates in March, April and May of 2002.


� Contributed by Terry Caudeiron.


� Article 77 Rome Statute


� Cayman Islands


� Death Sentence no longer a sentence in the Cayman Islands. Abolished by Order in Council.


� Section 53, The Cayman Islands (Constitution) Order 1972. Amended by 1993 Order.


� See Schedule 2 MDL


� Section 24 and 27 MDL.


� See section 190 CPC 1995 R


� Rule 98.


� Contributed by Kyle Broadhurst.


� Criminal Court Rule 150(1); Court of Appeal Law (1996 Revision) s. 13(1)


� Section 163 Criminal Procedure Code (1995 Revision).


� See the Court of Appeal Law (1996 Revision) s. 7.


� Court of Appeal Rules (2001 Revision) s. 47


� Article 81 of the Rome Statute


� Court of Appeal Law (1996 Revision) s. 29.


� S.163 Criminal Procedure Code ( 1995 Revision).


� Court of Appeal Law (1996 Revision) s. 28


� No doubt the International Criminal Court must foresee that frequent challenges will be made to its jurisdiction as no doubt accused will often seek to keep a matter within their own national jurisdiction, especially given the serious nature of the crimes prosecuted by the Court. 


� Article 56 of the Rome Statute 


� Rules 159 to 161 of the Rules of Procedure and Evidence of the Rome Statute


� The Cayman Islands (Constitution) Order 1972 s. 53


� Court of Appeal Law (1996 Revision) s. 14(3)


� Court of Appeal Law (1996 Revision) s. 9 


� Contributed by Deborah Barker and Mitchell Davies.


� Contributed by Terry Caudeiron


� As was paid to defendants in the recently concluded Eurobank Trial : R vStewart et al (supra). 


� See Rea v. Gibb [1994-95]CILR 158


� Contributed by Terry Caudeiron


� Articles 89 and 93.


� Contributed by Terry Caudeiron


�  Telephone interview on 16th July 2003 with Ms. Cheryll Richards, Government Legal Department, Cayman Islands


� That language barriers, alienation from local culture and customs and the absence of contacts with relatives may have  detrimental effects on the foreign prisoner.


� Terms used in the Convention on the Transfer of Sentenced Persons 1983.


� Sections 29(1) and (2), Imprisonment Law.


� Section 53, Cayman Islands (Constitution) Order 1972. 
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