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FINDINGS OF FACT ON THE ABUSE OF PROCESS APPLICATION


(in the absence of the jury)

Background

On Wednesday 5th November 2002, more than 5 months after this trial began and more than 6 weeks ago, I acceded to an application by the defence for an enquiry upon voir dire into the evidence of the witness E. W. (hereinafter "W").

By then W’s evidence in chief had been marshalled by Crown Counsel Mr. Mitchell and his cross-examination by Mr. Hill on behalf of Mr. Stewart, completed.

Being aware of W's central importance as a witness of fact to the prosecution’s case and of earlier concerns expressed by the defence over his true status as a witness; I allowed his cross-examination upon the voir dire by Mr. Cox; that is, in the absence of the jury.  

The question of W's status as a witness, that is whether he was an informant to the director of the Financial Reporting Unit (FRU) Mr. Brian Gibbs, (hereinafter "Gibbs") whilst working as an assistant manager at Eurobank Corporation (“EBC”); had been earlier pointedly raised by the defence in open Court.  The FRU is the local investigative agency directly responsible for the investigation of this case.  The defence had also, on at least two separate occasions outside of Court, raised the same question with the prosecution.  It has now come to light that despite these enquiries, the full nature of W's position had not been revealed.  

The non-disclosure of this fact persisted notwithstanding the fact that W had given three witness statements and had also earlier testified at the preliminary enquiry.

In the event, as the direct result of answers which W gave under cross-examination upon the voir dire; it became apparent that his relationship with Gibbs was more involved than had been revealed.  Of even more immediate concern, this non-disclosure had persisted despite a memorandum of 3rd July which purported to set out Gibbs' recollection of that relationship.  This 3rd July memorandum became Gibbs' and thus the prosecution's response to an Order of the Court on 26th June 2002 following on Mr. Cox’ and Mr. Hill’s request for full disclosure of the details of any contact which Gibbs had had with any employee of EBC.   The 3rd July memorandum was therefore intended to influence the conduct of this trial.  Certain answers given by W upon the voir dire also suggested that the Gibbs' 3rd July memorandum was not correct or complete.

It then became apparent that the enquiry commenced upon the voir dire had to be taken further.

I directed that Gibbs be available to be interviewed, with a contemporaneous tape recording of his interview to be kept.  The subject-matter would be like that required by the Order of 26th June.  Mr. Mitchell suggested that Gibbs was then away on important Government business and so would not be available within the time limits which were then set.  I indicated that the matter involved the rights of the defendants to a fair trial and that the interview must be given by Gibbs by the time of the resumption of the trial.

The trial was then adjourned.

On resumption of the trial on 18th November, a transcript of Gibbs' interview was made available.  He had been interviewed in the meantime by Mr. Talbot.  Compared to what has subsequently come to light about his relationship with W, that interview must also be described as an inaccurate and misleading account. 

Having seen the transcript of his interview, the defence properly insisted that Gibbs be presented for cross-examination.  I directed that he give a formal witness statement before being presented for cross-examination.   A statement was presented in draft on 25th November and formally on 26th November.  It then came to light, as reported by Mr. Mitchell, as informed by Gibbs that Gibbs, acting upon the direction of an agency of the United Kingdom Government (“UKG”), had destroyed certain records relating to his contact with W which were among documents which could reveal any connection between Gibbs and the particular agency of the UKG.  The reason given for this course of conduct will be examined below. 

Amongst the material destroyed, Gibbs says was material relating to his relationship with W and to this case.  This was material which had been returned to Gibbs from the UKG agency for the purposes of this case under what has come to be termed “the London Plan”.  According to this plan for disclosure also to be considered below, Gibbs was made responsible for disclosing this material to the defence.

This material had been compiled and kept in London derived from information Gibbs had sent to London during the currency of the investigation against EBC and the defendants.   Amongst other things, it contained a memorandum of a report dated 15 March 1999 which recorded an important meeting that day between Gibbs and W.  This report was sent electronically by Gibbs and kept in London in the form of a memorandum.  

Gibbs has since testified that he destroyed the material on the instructions of his controlling agent of the UKG when, on 2nd July 2002, he was telephoned and told by that agent that a search warrant was to be executed at the FRU and at his home by the Commissioner of Police.  This search was to be in relation to an investigation arising from suspicions of interference with the judiciary's telecommunications.

Tangential though that investigation remains to the present enquiry, I will return to comment on it below.

Gibbs' account of those instructions, upon which he acted so completely and unquestioningly, has been supported by the agent of the UKG who also testified upon the voir dire, under the name of “John Doe”.  

Mr. Mitchell and the Attorney General have stated that Gibbs' actions of 2nd July first came to their attention on or about 18th November 2002.  This was when Mr. Mitchell was required as senior prosecuting counsel to "sign off" on Gibbs' interview, for the purpose of accepting that Gibbs had disclosed all that he was required to disclose under the London Plan.  Not being comfortable about doing so, Mr. Mitchell pressed Gibbs for confirmation that the material, amongst that returned from the UK, had been disclosed as planned.  Then it was that Mr. Mitchell was told about the destruction of material which related to this trial.  This was, moreover, in the context of confirmation being sought according to Mr. Mitchell, for the third time by him since May 2002, that the disclosure had been done.  

This alarming turn of events did not end there.

On 19th November Gibbs, in varying accounts, informed the Attorney and Mr. Mitchell that he held a disc which contained, in electronic form, the relevant material which he had destroyed.  He is reported as having told Mr. Mitchell on 19th November, that this material had arrived electronically overnight from the UKG. 

In contrast, he is reported as having told the Attorney also on the morning of the 19th, that he had "discovered" a redacted version of the material which had been destroyed.  He is further reported to have said to the Attorney, that it had been put in a safe place, such a safe place that he had forgotten its existence.

I accept what Mr. Mitchell and the Attorney said about this and it follows that Gibbs lied to one of them.  Gibbs has in fact admitted this deception.

In his evidence upon the voir dire, he said that the account he gave to the Attorney was the correct one.  That he had lied to Mr. Mitchell.  His reasons for lying at that stage, even after the destruction had been admitted and after some of the material had been recovered will also have to be considered.

It became apparent from an interrogation of the disc itself, that it held material and that Gibbs saved information on it on 22-23rd May and 20th November 2002; The 23rd May was the date on which information was last saved before as he stated he had destroyed the documentary material which showed any connection to the UKG agency.  The material found on the disc was a reduced version of the material which had been brought from the UKG – the material which had been entrusted to Gibbs for disclosure.

Later, in his responses of the 28th November to requests of the defence for further and better particulars to his witness statement, Gibbs gave the impression that the material on the disc had indeed arrived electronically from overseas overnight the 18th November.  He was then confirming the account he had given to Mr. Mitchell – the account which he later impugned in his evidence upon the voir dire.   This written response of 28th November he admitted in his testimony on the voir dire was a further lie, this time deliberately included in answers which he knew were intended to be put before the Court.  His explanation, which I immediately regarded as implausible and unacceptable from so experienced an operative as Gibbs, was that he was so embarrassed to have discovered the disc and its contents among his records, that he lied about it. 

Not surprisingly, the prosecution not having been content with what they were being told by Gibbs on 19th November, had required the material to be resent by the UKG agency from London.  Contrary to the view being then expressed to them by Gibbs to the effect that the agency no longer had it; the UKG agency confirmed that they still held this material among their records.   It was sent by secure facsimile arriving on 20th November.   Following a Public Interest Immunity (“PII”) application on 19th and 20th November, this material which was recovered once more and brought from the UKG agency in London, was ordered to be disclosed to the defence.  It was disclosed in two forms which I will refer to as the "sanitised" version on 20th November and later the "fuller" version on 28th November.  The sanitised version was as presented to me by Mr. Mitchell and the Attorney on the PII application on 20th November.   It is in a redacted form – again I regret to note - the product of a redaction process entrusted to Gibbs notwithstanding all that had by then become known about his conduct in this case.   The defence, with clear justification, cite this as an ongoing delegation without supervision of the prosecution’s important duty of disclosure.   This is of some significance because as the defence have submitted and as I accept, this sanitised version must be seen as representing the extent of the redaction of the material which the prosecution would have intended to put before the Court, in any event.  

The basis upon which approval was sought for the disclosure of the sanitised version to the defence when it was presented upon the PII application on 20th November, was that that four page version presented a full record of contacts between and W apart from other evidence of contacts already disclosed such as SARs.  Mr. Hill found reason to question this even at the very end of the arguments.    That said, it must however be noted that by the time of a further PII application on 27th November, the prosecution had accepted that the fuller version should be disclosed and so it was Ordered to be and disclosed on 28th November. 

A still further form of the same material as recovered from the disc revealed by Gibbs, was later provided on 3rd December ("the disc version").

When the sanitised version and the fuller version later came to be compared to the disc version, the considerable extent of the redactions and changes which Gibbs had carried out in late May, became discernable.  Earlier redactions which even now are not fully explained from the fuller version, had been insisted upon by the UKG agency and done in London even before the material was first brought to Cayman in late May.

It is an issue whether the redaction process as undertaken in London and by Gibbs here in Cayman in late May was intended to mislead or deceive this Court.

Abuse of Process application

The foregoing set of circumstances has given rise to an application by the defence for the stay of this trial on the grounds of abuse of process of the Court and unfair manipulation of the prosecutorial function by the Crown.

Obvious questions have arisen for determination as issues of fact.

Depending on how these are determined, I will next hear submissions and arguments as to whether the application for the stay is properly founded in law. 

The first main issue is one of mixed fact and law and is as to whether the London Plan - agreed as between the prosecution and the UKG agency for disclosure of relevant material including that relating to W's status as a witness - was acceptable or whether it was unacceptable and inherently flawed.  That is the arrangement that led to material being returned from London by John Doe of the UKG and handed over to Gibbs in late May.  As noted above, this issue will require an examination of the process of redaction expressly or implicitly involved in the arrangements. 

The second issue is whether Gibbs knowingly attempted to mislead this Court in the context of the currency of this criminal trial, when he issued his memorandum of 3rd July 2002.  

Related to this, will be the question whether Gibbs deliberately destroyed relevant material, knowing that it was required for disclosure in the trial, when he acted on the instructions of his UKG controlling agent, John Doe, on 2nd July 2002.

The London Plan

The evidence now reveals that the prosecution in the person of Mr. Mitchell was aware since August 2000, that material which was relevant to this trial was held by the UKG agency.  This is material which had been sent to that agency by Gibbs as derived from his enquiries and conversations with persons in Cayman.  It was sent in part electronically and in part in document form. No records or copies were retained in the Cayman Islands.  This material included information provided orally and in writing by W (hereinafter the "W material").  Included in the W material was an 18 page report of his meeting of 15 March 1999 with Gibbs, as well as documents provided to Gibbs by W from within the records of the bank.  An aspect of the present difficulties is that the documents disclosed to Gibbs as part of the W material are no longer identifiable as such.  Apart from hard copies of Gibbs’ electronic reports kept by the UKG agency, the W. material has been destroyed.

For reasons not fully explained and although aware since August 2000, the prosecution did not examine any of the material held by the UKG agency until April 2002 when Mr. Mitchell and Mr. Talbot were given access to it in London.

The Attorney General also examined the material when he was subsequently given access in May.  The prosecution team were then allowed to make notes of what they saw and allowed to sort it into bundles which they labelled by categories, but were not allowed to take copies from the building.  Notwithstanding that all the material had originally emanated from the Cayman Islands, the UKG agency asserted ownership and control.  It was in those circumstances that the London Plan for disclosure to this Court was reached by agreement with the UKG agency in May 2002.  It is mainly expressed in a three-page document containing seven clauses.   Statements made by Mr. Mitchell and the Attorney have provided further details of it.

They explained that the material was examined as to whether it might contain anything relevant to these proceedings and if so whether any of that relevant material, if not to be disclosed to the defence, might be properly made the subject of a PII application to this Court.

Mr. Mitchell has stated that the prosecution was told by the UKG agency that they would not be allowed copies of the material unless first redacted to remove all references to the agency.     Acting on Mr. Mitchell’s advice, the Attorney agreed.   Had he not agreed, I am told the alternatives would have been to apply in London for Judicial Review of the UKG agency's decision, or to abort this trial.  

With agreement reached, redactions were made by the UKG agency itself to meet its requirements, even before copies were released to the prosecution.  This Court has not been able to ascertain the extent or full nature of those redactions.

It has however  become an even more troubling aspect of these proceedings, the extent to which the subsequent redactions made by Gibbs here, were conceived as a part of the London Plan.

 The evidence of John Doe and the statements of the prosecution proffered by Mr. Mitchell and the Attorney are to the effect that after the initial redactions to meet the requirements of the UKG agency, the material was next selected and placed into categories by the prosecution - eg: "prosecution witnesses" -; under which category the W material was placed.

The plan was that this selected material would be taken by Doe to the Cayman Islands and handed over to Gibbs.   This was done.   Gibbs was then to be responsible for ensuring that it was disclosed to the defence by entry into the FRU computer database.  There was however this important further rider placed upon disclosure: Disclosure was only required if the material was not already in some other form disclosed to the defence through the FRU database, such as in the form of suspicious activity reports ("SARs").  Further, even if not otherwise disclosed, the material was not to be disclosed if it was thought to be subject to PII.  This outcome Gibbs was to achieve by - according to Mr. Mitchell - “replicating” the disclosable material in the database of the FRU such that it would appear that it had been kept there all along, not stored in London for the past three years and not returned from London.  Quite apart from the obvious concerns whether this plan was in law or principle right, no explanation has been given as to how Gibbs was to be able, as a non-lawyer, to determine those issues for disclosure and fulfill this important duty without the direct supervision of counsel.

Indeed, Mr. Mitchell came to admit that as the lead Counsel responsible for the conduct of the case, in retrospect he should not have left this sensitive and important duty to Gibbs, but should have checked himself to ensure that it was done.  

What is nonetheless apparent, is that some evaluative assessment of the material must have been undertaken by counsel for, on 24th May 2002, I heard a PII application brought by Mr. Mitchell on behalf of the Attorney, in respect of some of the material obtained pursuant to the London Plan.

That application related to the material which had been categorized as “transcripts” in the London Plan but none of the W or other material described as "intelligence".

These transcripts were held to be of only marginal relevance to the trial and protected by PII.

This Court was not then informed about the existence of any material other than those transcripts, nor about the London Plan itself.  

The first time the London Plan was brought to the Court's attention was on 6th December 2002, in the context of a further PII application which sought leave for the disclosure only of certain aspects of it, with the three page document itself redacted to conceal the rest.  This was on the basis that the rest related to the material which was the subject of the earlier successful PII application in May.  Although the PII application on the 6th December was granted, it later became clear that the London Plan was itself relevant to the present enquiry and so it was ordered to be fully disclosed to the defence; (subject to minor redactions consistent with the May PII ruling).

The document is not precisely worded.   As already observed, much about it had to be explained by Mr. Mitchell and the Attorney in statements read in open Court and in answers to requests from the defence.

Paragraphs 1 - 4 refer to “transcripts”.   In the London Plan that is said to be a reference to material which all accepted had to be brought to the attention of the Cayman Court in any event.  

These I am told were the transcripts which came to be considered by me in the PII application on 24th  May 2002.  While it appeared to all concerned in the London Plan that that material was potentially  relevant and would have to be disclosed unless PII was granted in respect of it by this Court, subparagraph 3a nonetheless appears in the document.  That subparagraph expresses a concern or reservations about this Court being made aware of this sensitive material in any event.   An explanation has been offered about this by Mr. Mitchell in his written response to requests for further and better particulars of the London Plan:  He says that it records the UKG agency's initial concerns regarding the sensitivity of that material and whether its confidentiality would be maintained even by this Court.   I am, however, told that eventually the prosecution's perseverance and insistence in this regard prevailed and it was reluctantly accepted by the UKG agency, that this material had to be brought before this Court.   Mr. Mitchell urges me to take that into account in two respects.  First as being indicative of the obstacles with which the prosecution were presented by the UKG agency's assertion of ownership and control over all the material.

Second, as being indicative of the prosecution's recognition of and insistence upon the fulfillment of their own duties of disclosure.  I am told they insisted that, however sensitive the material, it had to be brought to the attention of this Court if relevant or even potentially relevant to the trial.  Only if this Court then upheld an application for PII, would the prosecution have been prepared to agree with the UKG agency that it might not be disclosed to the defence.  That is so far as the transcripts were concerned.

As all other relevant material including the W material was to be disclosed by Gibbs, said Mr. Mitchell, there was no need to bring any but the material for which PII was sought in May, to my attention as the trial judge.

Equally, he insisted, there was no need to bring to my attention the London Plan itself.   This meant that from the prosecution's point of view, there was then no need to seek this Court's approval for the redactions carried out by the UKG agency, nor of even more significance, any redactions which expressly or implicitly Gibbs was authorised to carry out in order to place the remaining material, including the W. material; upon the FRU database so as to give the intended impression that it had been kept there all along.

The material upon which Gibbs was to carry out this exercise is described in  paragraph 6 of the London Plan as “the intelligence” and as the "W. material" in paragraph 7.

The extent to which these processes of redaction became an integral part of the London Plan and came to define the prosecution’s duty of disclosure under it, will be examined in more detail below.

The exclusion of Brian Gibbs as a witness 

Mr. Mitchell has confirmed that part of the agreement with the UKG agency though not written into the London Plan, was that Gibbs was "not to be involved as a witness in the case because of his role with the UKG agency". Thus, that it was "always intended that Gibbs would not give evidence in order to protect his relationship with the UKG".  It seems this was the understanding reached as far back as August 2000.

It is now in my view established beyond argument, that because of his relationship with W, who was always seen as an important witness; Gibbs should have been regarded as a necessary witness in this case from the outset.

As the investigating officer responsible for intelligence gathering against EBC particularly from W, leading up to the controllership of EBC and the prosecution of the defendants, it was highly likely from the outset that the would have relevant evidence to give in the trial.  Equally important and obvious, because of the nature of his functions, the extent of his knowledge could not have been known to the defence without full and frank disclosure.

The full extent of his knowledge and nature of his functions could have been known only to Gibbs.  The full extent of his relationship with W. could have been known only to them.  By agreeing that Gibbs was never to be a witness for the sake of protecting his relationship with the UKG agency, the prosecution shut itself out of those avenues of enquiry.

The prosecution never did require of Gibbs a witness statement telling everything of relevance within his knowledge about the investigation.

It has been suggested instead, that the defence could have required a proof of statement from him.  Their reticence about that is more than justified as events have unfolded.    Gibbs was not likely to have been forthcoming and candid to the defence.

It is now plain from his 3rd July memorandum and interview that in his capacity as director of the FRU, Gibbs had had contact not only with the defendants, but also with witnesses while they were employees or board members of EBC.  

Apart from the misleading inadequacies of his 3rd July memorandum so far as contacts with W were concerned; (about which more below) that memorandum also failed to reveal at least one other important and specific contact.  This is as between Gibbs and the defendant Cunha about an important aspect of Cunha's and defendant Burges' defence; relevant to the pivotal “Taves” count of the indictment.

The decision to keep Gibbs away from this case is said to be justified by the UKG agency's insistence that his involvement with that agency was "upstream" the investigation of this case.  By this, I understand it was their view accepted by the prosecution, that Gibbs' involvement with the UKG agency was extraneous of and therefore irrelevant to any issues related to the innocence or guilt of the defendants.

This hypotheses is now shown to have been flawed in my view in at least one important respect: The fact of Gibbs' relationship with his interlocutor in London, though unknown to W, is shown in detail in the report of the 15 March 1999 to have affected the manner in which Gibbs deployed W. as a contact within the bank.  Gibbs’ own involvement was thus certainly not "upstream" the investigation against the defendants and EBC.

For instance, it is now apparent that the information which W. reported back to Gibbs about the defendants’ conduct within the bank, would have affected the investigative approach to the defendants and almost certainly the manner in which they and the bank were to be treated.   This may likely even have impacted upon the prosecutorial decision.

Thus, the decision to keep Gibbs out of the case affected not only the non-disclosure of his relationship with the UKG agency;  it also impacted upon the view to be given of the true nature of the relationship between W and Gibbs and of the role they both played in this case.  As a central prosecution witness W’s true involvement and role is highly relevant to the view a jury might properly take of him and the evidence he gives.

Mr. Mitchell's response that the relationship could have been explored through W. as a witness is besides the point.

As was to be expected, W's perception of that relationship and his ability to recollect and recount the details of the contacts, meetings and disclosure of confidential information to Gibbs, would naturally be different from Gibb’s.  Gibbs was the trained policeman, investigator and intelligence gatherer.   As events have transpired, W. has still not managed to reveal the full details.

This is despite having been asked to clarify and expand on any contact he had had with the FRU during the time of his employment with EBC.   This W attempted to do in his third witness statement taken in September, since this trial started.   As often happens, recollections fail and W, in giving his third statement, has said on the voir dire that he simply then responded to specific questions and issues raised with him.  The real mischief may well have been the fact that those questions and issues were prompted only by Gibbs’ account of the contacts he had had, as given in Gibbs’ 3rd July memorandum.  This, it seems, was what guided Crown Counsel in her attempts at interviewing W to obtain W's third statement.  The obvious concerns are now bourne out by the full details of W’s relationship with Gibbs and of the information he provided to Gibbs. 

In this regard, Mr. Mitchell’s admission during the arguments, that he was “astonished” at the details contained in the W. material when the 15th March 1999 memorandum was brought to his attention again on the 19th November, is very telling.  That its real impact and significance must have escaped his and the rest of the prosecution’s attention when the material was categorized in London in May, I am invited to accept.   

The observation I make here is that the W. material had been selected as being relevant and to be disclosed.  It should have been carefully read and considered by the prosecution.  The prosecution should have ensured that it was disclosed. 

Finally at this juncture as to Gibbs’ position as a witness:  The decision to allow Gibbs to inhabit the shadows without having to appear in the searching light of this case, encouraged and indeed in my view, emboldened him in his misplaced sense of priorities for his relationship with the UKG agency to the point, as the examination of the circumstances will show, of placing his own position and that of the UKG agency above his duties to this Court.  And above his duty to ensure that the defendants received a fair trial.

The events of 26th June 2002;   2nd July 2002; Gibbs' memorandum of 3rd July 2002, and related events

As earlier noted, the true nature of the relationship between Gibbs and W had been a recurring cause of concern expressed by the defence during the trial.  I have already referred to occasions when specific enquiries and requests were made of the prosecution.

In order properly to assess the effect which Gibbs' 3rd July memorandum was likely or intended to have, it is important that the concerns as expressed by the defence be considered in some detail.  They set the context for all that arose from the issuance of Gibbs' 3rd July memorandum.

From the W material, in particular the memorandum of 15th March 1999; it has now come to light that W was a long-standing source of intelligence from within the bank.  He was regarded as being of high value to Gibbs and to the UKG agency within the context of the intelligence operation against EBC.   That operation was code-named "Operation Victory" and for the purposes of Operation Victory - as between Gibbs and his controlling agent Doe in London, W was assigned the code name "Warlock".

As already noted, neither in W’s three witness statements nor in his deposition at the preliminary enquiry, did he reveal the full extent of his contacts with Gibbs or his importance as a source of intelligence.  Indeed, while it is now clear that W was passing on confidential information and intelligence; his own sensitive and important status within the operation was not made known even to W.

From what Mr. Cox says, someone had however informed his client's defence team that there was more to the Gibbs/W relationship than had been disclosed.  Perhaps W's visit to the offices of the FRU had, in the way of life here, not gone unnoticed.

There was as Mr. Hill has observed, also a curious passage in W's witness statement of 14th December 2000 where he stated, "I may have written reports about matters that passed over my desk and oral reports [(to the FRU)] about matters that passed over somebody else's desk".

These two sources provided sufficient hints to the defence to fuel their concerns and insistence, which they expressed in open Court on the 26 June 2002 in these terms; per Mr. Cox on behalf of Mr. Cunha:

"My Lord the second category (of complaint) is not something that I have indicated before, but I want to place it now, if I may before you the Court, so it can be thought about and that is disclosure from the FRU of their appointments diary, all other records of meetings formal or informal with any employee or directors of Eurobank between 1995 and 1999 - -.

My Lord, the documents which your Lordship may not have had an opportunity to scrutinise in detail are strewn with references to conversations with members and, in particular, a senior member of the FRU.  Those are by no means referred to by the statements made by representatives of the FRU in this trial.   Indeed, there is no statement from the senior officer, Detective Inspector Gibbs.  It may be that there were other meetings.

Indeed I make no bones about it.  There were; it’s the defence case that there were other meetings which have not been detailed or so far listed in the evidence served by the Crown and so we would be grateful and indeed we submit it is a prerequisite duty of the Crown to ensure that no records, and it may be my friend [Mr. Mitchell] has done so and I hope you will forgive me it is not in any way intended as a way of criticism it is simply a form of notice, the records of the FRU should be examined and any note of any meeting, any diary, any personal appointment diary that might exist that could show that such meetings or conversations had been held formal or informal would be disclosable and highly so - - ".

The tone of that request is clear.  It is certainly consistent with the defence having been provided sufficient insight to raise concerns.  More to the point, Mr. Cox’ anxiety to be able properly to prepare to cross-examine the witnesses and W in particular,  was perfectly understandable.  

I then directed that the information sought should be provided by the prosecution.

The result was the memorandum addressed that same day, the 26th June to Gibbs by Crown Counsel Miss Richards.  In it, among other things, she instructed Gibbs as follows:


"In Court this morning we were asked to disclose to the defence the following:

2.  Records of all appointments and or meetings with any employee or director of EBC during the period 1995 to 1999.  They have asked in particular for the appointment diaries for this period.  We need these to be made available as a matter of urgency and request your assistance in this regard".        

On the next day, 27th June, a further request was sent by Mr. Cox in writing to Mr. Mitchell. 

"Further to our request in Open Court yesterday, Wednesday 26th June 2002, we hereby seek disclosure of all notes, records, memorandum (or other written record) of contact between employees of the Euro Bank Corporation and officers of FRU between 1995 and 1999 (controllership). 

The officers at the FRU who might be spoken to in this regard are Det. Inspector Gibbs, ---.  Were it to emerge that conversations or any other form of communications were entered into between FRU officers and employees of EBC in respect of relevant matters which were not thereafter or contemporaneously committed to writing, we would wish for a witness statement to be obtained from the FRU officers and for that witness statement to be made available to the defence". 

Next on 28th June, there was a meeting between the Cunha defence team and Mr. Mitchell at the prosecution's offices located at the FRU premises.  The focus of that meeting was W.  The defence sought records of suspicious activity reports made by him to the FRU and of conversations with him.

Other issues in relation to W were raised: the decision that he should not be prosecuted in respect of his dealings with accounts at the bank, the defence’s concerns that he not be fore-warned about the defence’s enquiries prior to his testifying in Court and whether or not he was to be regarded as an informant.

While Mr. Mitchell's recollection of these exchanges differs somewhat from the defence’s, the increasing concern of the defence to be assured of full and frank disclosure about W was unmistakable. 

On 2nd July Mr. Hill repeated these concerns in even more trenchant terms in open Court. Referring to the fore-going meeting of 28th June and exchanges he said:

“Mr. Hill:
My Lord, the meeting on Friday afternoon between counsel was preceded in fact as it turned out by a short meeting between my learned friends Mr. Cox and Mr. Mitchell.   A meeting which addressed some points that had been raised in a letter over Campbell’s signature dated the 27th June.  My Lord, we are all aware of the fact that this letter was being written.  It was about contact between any of the employees of Eurobank and the officers of the financial reporting unit or its predecessor in the period 1995 to the controllership [(of EBC)] in 1999.  There was a request for a record of such contact and if no such record existed statements from the officers who were involved so that we might know what the situation was.  Well it transpired that Mr. Cox was told and it was repeated to us that the prosecution had known from some unidentified time earlier this year, that Mr. W had been an informer, formal or otherwise of FRU, whilst he was employed within Euro Bank.  That was a surprise to many and we asked for more details.  Some detail very slight was provided.  But the matter is in our view on behalf of Mr. Stewart sufficiently serious.  Without for the moment inviting the court to examine why, it took so long for us to be told what the prosecution as an entity must have learned from before controllership and certainly from the time of the charges, why it took so long for us to be told.  That in our respectful submission.

The Court:
You say from before controllership – when?

Mr. Hill:
Well My Lord if it’s the FRU – controllership is the middle of 1999; they would have known ever since the relationship with W started.  My Lord it is in our respectful submission a matter of urgent priority that the prosecution now provide us with all information about first of all W’s relationship with the FRU; in relation to such records as were kept within the FRU either formal records or the notations of officers and in the absence of such formal records or notations of officers’ statement of the officers involved, which may have to be taken now which we can then examine and contemplate whether - - I should say this quite clearly, this situation with regard to W properly raises an issue of abuse of process.  My Lord, this information should have been disclosed to us from the moment at any rate that those counsel acting for the prosecution had it.  That it clearly was not and should have been disclosed to them or to the legal department of the Attorney General’s office by the FRU raises anxiety in our minds about the relationship of other witnesses, not just those employed within Eurobank.  And the FRU in regard to the business of Eurobank over those periods.  In those circumstances, our invitation to the court is to direct the prosecution that by the end of this week at the latest, this disclosure which should have been made a long time ago if it was not to be the subject of a PII Application to Your Lordship as it was not, but this disclosure should be made to us formally and completely.

The Court:
Before you respond Mr. Mitchell, just so I understand the premises; in response to the request for disclosure of information in relation to contact between FRU members of the staff at Euro Bank, it was brought to your attention that W had been engaged in this way?

Mr. Hill:
Yes, My Lord.

The Court:
By the FRU?

Mr. Hill:
I think that’s going too far because the information is not specific enough.  What we were told on Friday was that there was a relationship between Mr. W and the FRU, whether it was formal or informal we do not know. Whether it was informal or formal is not material.  What is material is that we should have disclosure and we should have had disclosure from a long time ago.  The letter in fact from Campbells, and I’m conscious that I’m trespassing upon Mr. Cox’s and Mr. Freeman’s grounds; but the matter is too urgent to be left alone, it’s dated the 27th of June 2002 and arose as a result of something which he had learnt from within the island and independent of the prosecution.  My Lord that’s the position as best I can describe it.

The Court:
Thank you.”

Then Mr. Mitchell had this to say:

“Mr. Mitchell:
Shortly, Mr. Cox was told and I repeated it in the presence of all the other Counsel that there was informal passage of information which was as far as I understand, always reduced into the form of a formal SAR.  And that, as I’m sure the bankers in the room will appreciate, is not so terribly unusual.  There is informal contact between people and FRU frequently that may result in a formal report or may result in nothing further happening.  That is the way of the operation of financial reporting units the world over, we suggest.  There is as I understand it, a record of W’s contacts and they will have it before the end of the week, it will be I hope today but it’s not just W’s contacts; the contact with anybody who was working at the bank which will be made available to the defendants.  Or their counsel and then obviously to them.  Conscious because I don’t know the last part of what Mr. Hill referred to namely that Mr. Cox had received information from somebody else who was not connected with the prosecution;  I urge my learned  friends and their lay clients that this kind of information to be disclosed of course is sensitive, about the fact that they have disclosed things for obvious reasons and those issues need to be looked at, we submit, with some care.  There was never intended to be a moment that W would have entered the witness box without these issues being disclosed to my learned friends.  But the consequence my learned friend has just indicated it of mouths gossiping, can be detrimental to individuals and this information has been collated for a number of days and will be made available, but I do urge them that they do receive it on that usual basis that it is for their use for the purposes of these proceedings and not for something which is allowed to be slipped in the course of conversation between either them or their lay clients in discussion with someone else and I only say it because of the size of this jurisdiction and the importance for people to have the integrity of what they communicate preserved as best can be done.   Mr. Cox - and I raise this now we have got to this issue - has asked us to examine the possibility of making disclosures made by other banks and that raises the very issue that I’ve just eluded to. And while I hope I can overcome the internal reluctance - and Your Lordship I’m sure will understand why there is - to disclose such issues without requiring Your Lordship to have a hearing perhaps ex parte, albeit on notice to resolve these issues; while I am hoping to overcome it, one would like to be comforted in the knowledge that the words I have just uttered as to the importance of it remaining within these four walls if I may refer to it in that way and discrete to the defendants and defence teams for the purpose of the trial and that purpose alone; cannot be over stated and I hope that follows whatever (happens).


(emphasis added).

The Court:
That is a matter of law Mr. Mitchell.  Quite apart from your advice that is how I understand the law to operate; there can be no suggestion of an abuse for any other purpose.  

Mr. Mitchell:
Well that we all know, but it’s important that I say it not for the benefit so much of counsel but for the benefit of the defendants who may not appreciate the fairly strong views that the prosecution holds about this, but my learned friend by we hope by close of business today if not just before we sit tomorrow morning, (will have) those disclosures that are asked for.

The Court:
That’s the second issue.  As to the first, which is the implicit complaint that there has not been disclosure of this activity on the part of W before now?  I must say I had gotten the impression from what Mr. Hill said when he used the word “informant” there was a relationship going beyond his official role as somebody disclosing suspicious activity reports?

Mr. Mitchell:
That is something my learned friend has built in by the way; he is either wanting to infer from what I said to him or from what Mr. Cox reported to him: “informal informant” is the phrase I used and Your Lordship has only to consider the role of a financial advisor or a banker ringing up FRU and saying "look I’ve got this problem what should I do about it" to appreciate that that is an informal informant.

The Court:
So what we are talking about is disclosure within the ordinary course of business?

Mr. Mitchell:
As he perceived his responsibilities.  I’m not talking about anything that is remotely close to that which my learned friends would recognise from their experience vast as it is – gleaned of some sort of register of contacts, information, monies being made exchanges – nothing to do with it.  It’s the kind of thing which I’m sure in their experience with money laundering files, they all must be used to and that is that financial institutions ring up the financial reporting authority in whatever guise it is known, with information from time to time and that is reduced into a normal suspicious activity report or it is not.  If it is, we have it, if it isn’t to the extent that there is a record of informal contact they will have it. So My Lord, it would be a shame if anybody went away from here with the impression that there is some sort of informant issue that is being hidden from the defendants.  (emphasis added).

Mr. Hill:
My Lord I’ve made my point.  I don’t propose to further argue the matter.  If we get the material we will be able to judge for ourselves what the nature of the relationship was.  It is  interesting in that as these matters and other issues are raised; so we get more information.  My complaint however is not implicit : it is that this is information we should have had a long long time ago.

The Court:
I won’t comment further at this stage Mr. Hill.  I understand you are to have it by the end of the day or as soon as possible thereafter".

The foregoing exchange occurred as I noted on 2nd July.   It was during the opening statement of the prosecution's case by Mr. Mitchell.   They must be seen in context as intended to bolster the concerns about, in particular, W. which had earlier been expressed.

The next thing that occurred in this chain of events was the provision by Gibbs of his undated memorandum which was provided to the defence on 3rd July 2002 (to which I have been referring as the 3rd July memorandum).  It was in response to Miss Richards memorandum of 26th June which had in turn flowed from my Order of 26th June.   It is of some importance to this enquiry.  It is headed “Meetings with Eurobank Staff: Management and Directors 1995 – 1999”.   As it turned out, this is the disclosure which Mr. Mitchell on 2nd July, had promised immediately.

In respect of W. it contains two paragraphs which read:

“E. W. has been spoken to on a number of occasions both at our Piccadilly Centre Office and at the bank itself.  Prior to the commencement of the Proceeds of Criminal Conduct Law in late 1995 or early 1996, Mr. W attended the offices of the FRU and as a result of concerns expressed by him an arrest and prosecution resulted. The name of the suspect was David Bockius who held a company called Little Mermaid Holdings.  We have a letter of thanks to the Bank relating to this which is attached to this memorandum.

Since the commencement  of PCCL Mr. W has expressed his concerns over suspect accounts and on the majority of occasions these concerns would result in the Recording of Suspicious Activity Reports.  In so far as they did not we have a record of those conversations which are attached herewith”.

The “record of those conversations which are attached herewith” comprised two paragraphs; one each relating to two persons, Igor Fyodorov and Michael Beasley (aka Michael Elphick); whose names and accounts at EBC have emerged as of importance to the prosecution’s case.

It is  beyond argument and conceded by Mr. Mitchell - that when this report of Gibbs’ is compared to the very extensive account of contacts and conversations with W apparent from just the single meeting memorandised in the 18 pages of the 15th March 1999 memorandum, this report is misleading.

Whether it was deliberately so is the issue to which I next turn.

Gibbs' state of mind in writing the 3rd July memorandum 
Gibbs has admitted that he had already received and read Miss Richard’s memorandum of 26th June when he received the telephone call from John Doe on 2nd July 2002.

In acting in accordance with that agent’s directions, he destroyed any and all material in his office at the FRU which could have revealed a link with the UKG agency.

The “Intelligence” and W material, both in the form in which he had had it delivered to him from London in late May and in the altered form of his redactions upon it, had been kept in a binder in a secure cabinet in his office.  In his evidence on the voir dire, Gibbs said he had kept the redacted version there without disclosing it through the FRU database despite the London Plan, because it was "too sensitive to be put on the Computer.”   Gibbs also said that he had kept it awaiting further instructions from the prosecution.  Mr. Mitchell in open Court stated, however, that Gibbs’ instructions did not include awaiting further instructions.  He had been directed, as explained above, to place the material upon the FRU database as being his record generated and kept within the FRU.   Gibbs did not seek to refute this.

I accept Mr. Mitchell’s account.  It follows that Gibbs has deliberately also lied about this in his evidence to this Court.

Notwithstanding the great pains to which Gibbs had gone to redact and secure the W material, his evidence was that when he destroyed it, he  did not recall or was not aware that it was still to be disclosed in the case.

He attributes that state of mind to his state of panic and anxiety at the time, at the prospect of being visited by the Commissioner of Police with a search warrant. He was dismayed, he said, over the allegations of interference and at the prospect of the Commissioner of Police discovering his connections with the UKG agency, as that might empower the Commissioner with the means to embarrass him and have him dismissed from his job. All this, despite the fact that the arrangements involving the UKG agency and himself had, to his knowledge, the full support of the Governor and  the Attorney General, as it had had the support of the successive Governors’, Attorneys General and Commissioners of Police, over the years since it was first established in circa 1990.  Indeed, Gibbs acknowledged that the Commissioner of Police would have been advised of the arrangements when he was first briefed upon taking up his own post in the Cayman Islands.   Gibbs was also at pains to emphasise his dismay over the “allegations” of interference with judicial telecommunications - that this attributed to his forgetfulness about the relevance of the material and his duty to disclose it.  This too, despite the fact that he was entirely innocent of any such allegations.

I simply do not believe Gibbs as to his state of mind on 2nd July.

If, indeed, he was instructed as both he and Doe have testified, it is difficult to imagine that the seasoned and experienced officer Gibbs is, could have panicked or forgotten in the way he describes and for the reasons he describes.

If, indeed, the W material was in his possession in the form he describes on 2nd July, I do not for a moment accept that in destroying it, he did so oblivious to the fact that it was still to be disclosed and oblivious to its potential relevance to the trial.

He was at that time very much put under notice of his duty of disclosure by Miss Richards’ memorandum.   The evidence given on the voir dire revealed that he must have set about drafting the 3rdJuly memorandum within hours of his shredding of the very material to which it related.    It is also to be noted that Mr. Mitchell, in his contribution to the exchanges on 2nd July in open court said that the information for what was to become the 3rd July memorandum, “had been collated for a number of days”.

Moreover, on 28th June Mr. Mitchell, in his opening statement to the jury in open court, had described W as a responsible, law-abiding member of the bank’s staff who acted entirely as one would expect such a person to act in making reports to the police.  He compared the attitude of the defendants, whom he described as having deliberately failed in their responsibilities to prevent the bank from being used by criminals to launder money.  Gibbs has admitted to having taken an ongoing interest in the trial however secondary, and it is clear that he knew that W was to be an important witness on the prosecution’s case.

It is therefore also difficult to imagine that Gibbs was oblivious to all the expressions of concern being raised by the defence. The prosecution team shares his offices.  The concerns raised in open Court time and again were bound, I find, to have reverberated there.

Despite this sequence of events and set of circumstances, Gibbs did not inform the prosecutors of his actions either before or after shredding the material.   He had sought no advice.

It is inconceivable and I do not accept, that in writing the 3rd July memorandum he had forgotten the details of the contacts he had had with W, and specifically the meeting of 15th March 1999 so extensively reported in the very material which he had kept in a secured cabinet, had redacted, had failed to put on the FRU database because of its sensitivity and which he had shredded only hours before signing off on this memorandum.

I find, first of all, that Gibbs had deliberately failed – despite assurances on three occasions given to Mr. Mitchell that he had done so – to disclose the W material to the defence.  One of those misleading assurances is reported by Mr. Mitchell to have been given even after Gibbs had admitted on 18th November, that he had destroyed the material on 2nd July.

I find that the destruction of relevant material on or about the 2nd July, was deliberately in the face of Gibbs’ recognised, ongoing obligation to disclose it.  He was at least reckless as to the consequences its destruction might bring to the trial of these defendants.

I come to this conclusion notwithstanding the following assertion in Mr. Mitchell’s memorandum of 9th December 2002 (in which he responded to questions raised by Mr. Cox in a letter of 6th December):

“It is important that it is made clear --  that it was, is and remains our instructions that W was not an informant of Brian Gibbs.  It was, is and remains our instructions that there was nothing to be kept confidential about the relationship between W and Gibbs.  There was nothing to hide.

There was no request for confidentiality [(by W)] and there was nothing therefore to hide”.

If Mr. Mitchell can properly still maintain that W was not even arguably an informant for Gibbs, in the face of all that has been disclosed about his relationship with Gibbs and his prolonged (even if in his own mind justified) breach of his duties of confidence owed to the Bank for the sake of providing Gibbs with confidential information; that can only be in the most technical of senses. 

That W was a clandestine source of information for Gibbs about the affairs of EBC, its management and clients, outwith the context  of the disclosure provisions of the PCCL or the Confidential Relationships (Preservation) Law; is in my view, clear.

That he was so regarded by Gibbs and Gibbs' controllers in London, is put beyond peradventure by the ascription to him of the codename "Warlock" within the context of "Operation Victory".

That W regarded himself as acting beyond the call of legal duty in the seeking and passage of confidential information to Gibbs is also clear from the 15th March 1999 memorandum.  Passages from what is now presented as being the full version of that report are revealing in this regard.  The exercise of redaction carried out by Gibbs at different stages is itself to be considered in this context in assessing what were Gibbs’ intentions should the W material have ever been disclosed in the trial.  I will return to that below.  The immediate point is that the material now available is instructive not only as to how Gibbs and the UKG agency regarded W, but also as to how W regarded himself in that relationship.

At para. 1: 
“I sat down with W and asked him to evaluate the position of Eurobank compared with Finsbury and Guardian.   In his opinion Victory is nowhere near as bad as Guardian and slightly worse than Finsbury.  We discussed his disclosures under the PCCL and I went over them with him.  He is content that he has legally disclosed them and is happy that they are used, his only reservation being that they were not handed to F or H as the sole reason for any action taken against the bank (I must exphasise that I have not discussed this operation in detail. 


I have of course discussed F and Burges and their misdeeds as he perceives them).”

The significance in this context is that of an employee being asked to evaluate the 

criminality of the bank for which he works.

In the 15th March 1999 memorandum it reads:

At para. 3 
"In Warlock's opinion the only chance of disrupting the bank is for the Monetary Authority to take the lead and suspend the licence.”

At para. 15  
"Warlock could see no reason why me (sic) or the Police Service could take action against the bank, rather he saw it as the purpose of the Monetary Authority, but that they would have  to be extremely strong and sure of their ground as  any such action would not be taken lightly by Fraser and certainly not by Harvey [(both directors and shareholders)] who would do all he [(Harvey)]could to keep the bank alive"

Further, at page 8 of the W material, there is a  report to London by Gibbs of information provided by W referencing a suspected insider trader (fraudster) named Bekhor.  That report is dated 3rd June 1996.  The details of that report were however later reproduced in the form of a suspicious activity report ("SAR") under the PCCL from W dated 27 January 1997.  It is significant to discerning W's state of mind that the legislation, - the PCCL - which would have permitted and required such a disclosure without breaching the law and duty of confidentiality, did not come into effect until 23 December 1996.

The only reasonable inference is that Gibbs and W were concerned to bring this particular disclosure, for the purposes of Cayman Islands law, within its protective ambit, after the PCCL came into effect.  Similarly as other passages reveal, W  was aware of at least some of the legal implications of his relationship with Gibbs.

For present purposes, having regard to all the circumstances, my conclusion as to the true intention behind Gibbs' conduct - his deliberate failure to disclose and his destruction of the W material - is that he sought at all costs to protect his own relationship with W.  That relationship was likely to be revealed had he disclosed the W material and likely lead to the revelation of Gibbs' relationship with the UKG agency.  The risk of this happening would have been apparent even from the severely redacted version of the W material which Gibbs had created on the disc but still failed to disclose.  

The same is true of the "intelligence" material which was perhaps even more "sensitive" than the W material.   Gibbs' overriding imperative was the preservation of the confidentiality  of the UKG relationship.  This, from what we now know of their agreed modus operandi, was tantamount to the preservation of the relationship itself.   His destruction of the "intelligence" and W material on 2nd July, was I find, in actuality the fulmination of his ongoing intention never to reveal it. 

I conclude that Gibbs deliberately failed to disclose and destroyed evidence which he knew to be highly relevant to this trial.

As to the intentions of John Doe, his controlling agent who instructed him, the distinction to my mind is that as between a deliberate intention to destroy relevant evidence and recklessness as to whether that would happen.

Doe testified that he had no reason to think that evidence required for this trial would be destroyed.  

According to the London Plan to which he had been privy, Gibbs would have already disclosed the W material through the FRU database and then would have already destroyed the material sent from the UKG.  Gibbs was normally highly efficient and reliable and so he would have assumed, had he Doe turned his mind to it on the 2nd July, that the relevant material had already been disclosed and destroyed.

What he did not explain, however, was what other material there could have been capable of giving the connection away to the enquiring  Commissioner of Police in whom he expressed the same, to my mind surprising, lack of confidence as Gibbs did.     After all, Doe was adamant - in his view it was inconceivable that Gibbs could have been guilty of the suspicions of interception which were the subject of the Commissioner's investigation.  From this it would follow that there could have been no material relevant to the Commissioner's enquiry, capable of giving the connection away.

Gibbs, in answer to the Court, did say however that he had destroyed other material apart from the W and intelligence material relating to this case, but gave no explanation why he would have had other material relating to the UKG agency.   Doe also testified that he had consulted a legal adviser before issuing the instructions to Gibbs.   This to my mind does not lessen, but heightens the likelihood that the risk of destroying evidence would have been contemplated.   Why else the need for legal advice?   There was no concern about interfering with the Commissioner’s enquiry.

In order to conclude that Doe must have had something besides the W and intelligence material in mind, one is therefore left to speculate.  I am not prepared to do that.  If such  other material there was unexplained, that can only be because of the parties’ ongoing tendency to tell this Court only that which they deem it is necessary for this Court to know.  That is an unacceptable basis upon which I should be expected to conclude on a matter as serious as this.  As the evidence presently stands and on the balance of probabilities, I conclude that Doe was at least reckless as to whether the material he ordered to be destroyed, was still relevant material required for this trial.

From all the known circumstances, I find that Doe would not have hesitated to give the same instructions even had he turned to his mind in doubt as to whether it had otherwise been disclosed in the trial.  This conclusion is in my view quite consistent with my overall conclusion as to Gibbs' state of mind and how he and Doe perceived their imperatives:  The protection of Gibbs as their operative and the anonymity of their operations in relation to this jurisdiction, was more important to them both even than the imperatives of a fair trial involving the liberty of the subject.  

In coming to this conclusion, I make it clear that I take no view as to whether or not Gibbs and Doe sought to interfere in what was a proper and lawful investigation by the Commissioner of Police.  Gibbs insisted that because he was entirely innocent of the suspected interference, his destruction of materials could in no way and in no way did obstruct that investigation.  I make it clear that that is quite irrelevant to my conclusion. 

The ongoing deception

Before turning finally to express my conclusions on the London Plan, I can more logically deal here with other events which unfolded before this Court in November - December 2002; during this very enquiry into abuse of process and apparent suppression of evidence.

From the foregoing recount of events, it is already apparent that had the defence not persisted in their enquiry about the status of W as a witness, Gibbs' deceptive suppression of the evidence might well have succeeded.  Moreover, in responding to the defence's persistence, and the responses given by W under cross-examination during the voir dire; had the prosecution not pressed Gibbs about his fulfillment of the disclosure exercise; there would have been no admission that relevant material had been destroyed and not disclosed.

These of course, are further findings as to Gibbs' culpability.   But Gibbs' propensity did not end there.

When it became apparent that the prosecution would be able to recover the material from London, and being faced with the prospect of full disclosure of the W material, Gibbs, in my view, tried to contain full disclosure by deception yet again.  On this occasion, it was in the written response to the request for further and better particulars given on 28th November.  This was his story that he had recovered the W material in electronic form on a disc.  When asked to explain, he maintained the story in that written response that it had been sent to him electronically overnight.    Thus giving the same impression as given to Mr. Mitchell that it had been sent from the UKG agency in London.

I have already observed that he was untruthful to Mr. Mitchell about this.  But his responses to the request for further and better particulars he knew were intended to be relied upon in Court in this enquiry.    As part of that response, a version of the W. material was actually given by him to the prosecution to be disclosed.   That version came to be referred to as the “redacted” version.

When pressed about this in the witness box, he proffered the same explanation given for misleading Mr. Mitchell - that he had been too embarrassed to acknowledge that he had had the disc all along.   But that can in no way explain why he was prepared to carry through this misrepresentation even to the extent of providing the redacted version as that sent to him electronically overnight from London.

My conclusion about this, is that he had indeed had the disc all along and, but for the fact that he realised that the fuller version of the W material would be sent again from London, would not have revealed it;  still prepared to hide the truth and the material  contents of the disc; behind the colourable story that the material had been destroyed in anticipation of the threatened search.   I find that he then believed or sought to persuade the prosecution before he disclosed the disc, that the material would not have been otherwise available.  I have in mind particularly here, that Mr. Mitchell in one of his written statements to the Court on this issue, said that  Gibbs had told him on the 18th November that he “believed” everything had been destroyed in the UKG.   And that at this stage Gibbs asserted once again (it seems for the third time) that everything had been disclosed.   When, on the 19th November he proffered the material as received electronically overnight, it was made plain to him that the prosecution had been informed of the availability in London.   Fortunately, the prosecution was not then prepared to rely only on the disc, but decided to await the material being sent again from London.     

I conclude that Gibbs had quite calculatedly decided to offer up the disc as containing material received from London in the hope of averting the fuller disclosure from London which, by then, he was aware was available.  

That appears to me to be the reason for the admitted deception that the disc version had been received from London.   Had the prosecution accepted that assertion, they would not have sought separately to obtain the material.

When one compares the redacted or disc version, with the fuller or even the sansitised versions, Gibbs’ reasons become apparent.

To take but one, even if perhaps the most glaring example:  In the sansitised version, he is recorded as having asked W to obtain certain information from within the bank about a target of his enquiries.  In the fuller version, he is clearly recorded as having tasked him to do so.  In his redacted and disc versions no such reference to W remains.    When viewed in the context of ascertaining the true status of W as his informant or as an impartial witness, these differences are substantial.  

Conclusions on the London Plan

Despite Mr. Mitchell’s arguments to the contrary, it is plain that the parties to the London Plan intended that Gibbs would have carried out further redactions before the W material (and indeed any other of the London “intelligence” material) was placed on the FRU database for disclosure.

Paragraphs 6 & 7  of the London Plan help to reveal this. They read:

"6 The intelligence will be compared to the FRU database. Insofar as that material is recorded it will be shredded.  Insofar as the material is not on the database it will be disclosed as intelligence held without source or method but only if relevant to the matters before the Court.

7. The W material will be reproduced on (Gibbs') computer and (put) there as his record of meetings with W.  W will then be approached by WDF (W's UK based solicitor) with (W's) current statements and deposition to be asked if (he) can recall the extra material held by Brian Gibbs.

Prior to that Gibbs will speak to W to tell him that he has got these records of things that they had discussed over the years and had noticed in reading his statement that we had not covered these issues.  He would ask W if he would agree to meet with WDF to have a further statement taken".

Gibbs’ role permeates these aspects of the London Plan.  It is a role which this Court is now compelled to find he deliberately failed to fulfill.  The prosecution's failing in its duty is admitted as to its neglect by Mr. Mitchell.  There was no follow up, - despite the entreaties and concerns of the defence as set out above - to ensure that Gibbs did as required.

When taken in the light of all those entreaties and concerns - expressed I should add, amidst other concerns of non-disclosure discovered during this trial - the prosecution's failure in this regard can only properly be described as gross neglect.

But that, I regret to observe, is not where concerns over the prosecution's breach of duty ended.

The prosecution was complicitous in the arrangement, as shown by paragraphs 6 & 7 of the London Plan, by which the W and intelligence material was to be further redacted.   The only reasonable inference and  I am driven  to the conclusion, was that it was agreed that Gibbs would redact it so as to remove any reference capable of disclosing the link with the UKG agency and of the true light in which W ("Warlock") was regarded in that connection.

The process by which W was to be given the impression that the information had been kept on Gibbs' computer as Gibbs' "record of meetings with W", was clearly also that which was intended to be carried through for onward disclosure to the defence, and ultimately to this Court.

That, for all the reasons already explained, would have been misleading in material particulars.

I regret I must conclude, as indeed did John Doe and Charles Jones (the agency’s legal advisor) admit in their evidence on the voir dire, that the London Plan involved a process by which this Court would have been inevitably misled as to the true provenance, custody and composition of the W and intelligence material.

While I have reserved for after legal arguments, the final decision whether the London Plan inherently involved a breach (in the technical legal sense)of the prosecution’s duty of disclosure, I am compelled now to the conclusion expressed above.  

Mr. Mitchell did urge me to accept now that there was nothing wrong with the London Plan viewed as an expression of the prosecution's duty of disclosure, as that duty was  understood in May.

He argued that as the details to be redacted were mere "intelligence" details added on to the information obtained by Gibbs from W or other sources, those details were irrelevant and there could be no harm in redacting them.    The prosecution were then and remain of the view that W is not an informant, properly so called.  So they had been instructed by Gibbs and there was therefore no need to identify that as a separate issue of concern in relation to the duty of disclosure.   The London connection was all "upstream" the investigation of this case.

Moreover,  that the material was not in the prosecution's possession or control and, in order to fulfill their duty of disclosure, it was better he said to obtain the material in the redacted form than not at all.

Against that background said Mr. Mitchell, there was no need to seek this Court’s approval for not disclosing the information which was to be necessarily redacted.  So also, there was no need to bring to this Court’s attention the relationship with the UKG agency.  All that then was deemed irrelevant and as it was for Mr. Mitchell to keep watch on developments, if it ever became relevant, it was his intention to then bring it to the Court’s attention, if necessary in the context of PII applications.    That is how Mr. Mitchell perceived the fulfillment of his acknowledged duty of full and frank disclosure. 

I have already announced in Court my acceptance of the explanation of the prosecution’s mind - set in entering into the London Plan.  It is the reason why I have not felt able to conclude that the prosecution  acted in bad faith.

This, however, is not an acceptance that the London Plan was a proper approach to the prosecution’s duty of disclosure.  Far from it.

In the first place, I feel bound to observe that there is apparent equivocation in the position Mr. Mitchell seeks to advance.  Most obvious, is the variance between his acknowledged duty and the abject failure on his part to monitor developments so as to be able to fulfill it.   

Gibbs’ withholding of the material could not have been achieved had Mr. Mitchell actually checked to ensure that he was telling the truth.  An obvious concern would have been  to see the form and extent of the disclosure on the database.   The failure to do this, I am compelled to agree with Mr. Burke’s submission, is further indication of the lack of a proper case management system for the assurance of the prosecution’s duty of disclosure in this case.

Mr. Mitchell’s reliance on the onerous scope and nature of the prosecution’s responsibilities in this case is unacceptable.   While this is a big and complex case, it has been so casted by the prosecution.   The prosecution’s duty to ensure full and frank disclosure and the interests of a fair trial as ministers of justice, do not diminish in proportion to the size of the case.  The larger and more complex the case, the greater the need for vigilance.  

Of equal significance, is the equivocation in Mr. Mitchell’s argument that the London Plan called only for “replication” on the FRU database by Gibbs, even while the Plan  obviously involved – and as he acknowledged - redactions of text to give the appearance of having been kept there all along and for the purpose of sanitising it of any connection with the UKG agency.

For example, in both the sanitised and fuller versions presented to the Court in the PII application on 19-20th November, the word “operation” was redacted, along with further redactions.   As this was presented to the Court as the version to be disclosed to the defence, that process of redaction revealed in the sanitised version must be regarded as that required, from the point of view of the UKG agency and the prosecution, in order to protect the London connection from disclosure.   But even that redaction involved  an important contextual change.

It was perhaps therefore, the only compelling moment of Mr. Mitchell’s submissions when he conceded:

“What I think I can properly say is this.  If you found that the London Plan  necessarily involved contextual changes then it was flawed.    Then it was flawed - -”.

But Mr. Mitchell’s submissions were not to be characterised by a spirit of concession.

Nothing short of alarming was his further submission:  That had Gibbs disclosed the material as planned, but later the provenance of that information in the FRU database became relevant, the London Plan would still have been acceptable and would not have become false or misleading.   This would be on the basis, said Mr. Mitchell, that the prosecution would simply have been able to diffuse any questions likely to arise as to the accuracy and reliability of the disclosed information and thus prevent any inquiry into the circumstances; by an admission as to its accuracy or inaccuracy, as the case might be!

The truly alarming nature of this proposal is readily illustrated by but one example:  If, during cross-examination, W were to insist on his own recollection contrary to something revealed from the W. material in the form disclosed form upon the FRU database, Mr. Mitchell would  have been prepared to admit, without enquiry and to avoid Gibbs having to be called to testify to verify the database;  that W’s recollection was wrong.

This, despite the fact that the W. material was in reality nothing more or less than the product of Gibbs’ report  of what W had imparted to him!

The fallacy and danger of such a proposition in the context of Court proceedings, still more in the context of a criminal trial, only have to be contemplated to be appreciated. 

In its very conception, I find, and as has been submitted by the defence, that the London Plan had committed the prosecution to a course of action that was inherently misleading and required counsel to represent to the Court and to defence counsel a falsehood.  Mr. Mitchell's further assurance that, had it appeared to him during the trial that there had been misrepresentation which had become material, he would have corrected it; is hardly an answer to this concern.  The concern is that there should not have been a plan conceived in the first place which depended upon the Court being misled.  

Mr. Mitchell to the end insisted that there was to be no pretence concerning the provenance of the material by its reproduction in the FRU database.   He argued that "the fact and content" of the W material "did not originate in London but in Cayman” and that the "material only "became a document after it was sent to London".

This, I am afraid, I must reject as mere sophistry.  The defence and the Court were indeed to be given the impression that the material (even in the form Gibbs was expected to place it upon the FRU database) was Gibbs' record kept as a record on that database since whenever it was the conversations or meetings took place.  That would not have been true.

The fact that the material had been compiled and kept in London meant that Gibbs would not have properly been able to himself vouch for its accuracy.

An acceptance of Mr. Mitchell's further submission - that had the redactions appeared to substantially alter the contents, the intention all along was to bring the whole matter to  this Court's attention - would be to afford him more benefit than he deserves from hindsight. Nowhere does the London Plan say that.  Moreover, it is simply not apparent how that could have been achieved when the intention, as it unfolded, was to leave Gibbs to the exercise, without monitoring or supervision from Mr. Mitchell or from anyone else on the prosecution team.  This Mr. Mitchell  was also compelled to acknowledge, but on the basis as he said that “Gibbs was perceived to be a senior and trusted officer".   That also falls pitiably short of a valid excuse for the prosecution’s failure.

In the result and as already shown, the London Plan, already misconceived, failed in the execution in being left to Gibbs.

I conclude that it involved the extra-judicial alteration of the state of evidence which was recognised as relevant and disclosable in this trial.

Moreover, as already recognised, other approaches were available to the prosecution.  That they were at the time aware of them is plain from a plan of action drawn up in the form of a flow chart by the Attorney prior to his visit to the offices of the UKG agency in May.

That chart acknowledges as already noted, that the prosecution could have had the decision of the UKG agency Judicially Reviewed in London, on the basis that the material in its unredacted form should have been disclosed to this Court for any proper redactions to be approved on the ground of PII.  The prosecution could also have put the entirety of the London Plan before this Court when they applied for PII protection on 24 May.   At any rate, the entirety of it as it stood after the agency’s earlier redactions. 

In that way, the intended manner of redaction by Gibbs could have been brought to this Court's attention and approval sought.

Also in that way, by hindsight, what can now certainly be said is this:  Gibbs would have been compelled to disclose the material as given to him, in whatever form this Court would then have ordered.

There can be no doubt that that form would have been at least the full form which so late in the day, was ordered by this Court to be disclosed to the defence, even while protecting any proper PII concerns.

Summary of main conclusions

1. Gibbs destruction of the W and “intelligence” material on the 2nd July was the fulmination of his ongoing intention (since late May when that material was returned from London) never to disclose it to the defence.

2. Gibbs deliberately failed to disclose and knowingly destroyed that evidence which he was aware was highly relevant to this trial.

3. As to the intentions of John Doe, the agent who instructed him to destroy the material, the distinction between his and Gibbs’ state of mind at the time was as between a deliberate intention to destroy relevant evidence and recklessness as to whether that would follow from his instructions.

I conclude that Doe was at least reckless as to whether the material he ordered to be destroyed, was still relevant material required for this trial.

4. Had the defence not persisted in their enquiry about the true status of W as a witness, Gibbs’ deceptive suppression of the evidence might well have succeeded.    The prosecution’s failure to put in place a proper use management system and to ensure compliance by Gibbs would have allowed this to happen.

5. However, had the prosecution not responded, however late in the day, to the defence’s and the Court’s concerns, Gibbs would not have admitted to the destruction of the evidence and to his failure to disclose it.

6. The redactions made to the W. material were substantial and contextual, capable of misleading the Court.

7. The London Plan involved a process and understanding by which this Court would have inevitably been misled as to the true provenance, custody and composition of the W and intelligence material.

The London Plan, from its very inception, had committed the prosecution to a course of action that was inherently misleading and required Gibbs and prosecuting counsel to represent to this Court and to the defence, a falsehood.

8.
Even while the prosecution considered that they were acting in good faith, the London Plan involved the extra-judicial alteration of the state of the evidence.  That evidence was recognised as relevant to and disclosable in this trial.

Anthony Smellie

Chief Justice

Dated the 27th December 2002

(Issued on 3rd January 2003) 
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